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Controversy over the role of money in politics did not begin with Watergate. Nor did it sart with the
clamor over the high costs of campaigning that accompanied the growth of radio and televison
broadcasting in the postwar era Money’ s influence on the politica process has long been aconcern, an
outgrowth of our nation’s continuing struggle to reconcile basic notions of politica equdity, such asthe
principle of “one person, one vote,” with fundamenta politica liberties, such as the freedoms of speech
and politica association. The unequd distribution of economic resources and the participation of a
relativey smdl minority of the atizenry in the financing of campaigns has, throughout our history, spurred
concerns about the influence of wedlth in the politica process and the corruptive effects of campaign
donations. Though public criticism of the campaign finance system has been particularly acute in recent
decades, the issues raised, and the consequent demand for campaign finance reform, can be traced
back to before the Civil War.

Early Legidation and the Progressve Era Reforms

In the early days of the Republic, campaign funding was rarely a source of public controversy. There
were few “campagns’ in the modern sense of the term, since candidates usudly “stood” for eection
without engaging in the types of persond politicking or direct solicitation of votes that have come to
characterize modern dections.” Candidates typicdly paid any expensesincurred in apolitical contest
out of their own pockets, or with the assstance of friends or relatives. These expenses usudly entailed
the cogts of printing and distributing pamphlets or “treating” congtituents to food and drink on dection



day. The nascent party organizations also provided some assstance, most commonly in the form of
partisan newspapers that were owned or financed by partisan supporters.

Asthe nation grew and the palitica system matured, the issue of campaign funding became
more contentious. Therise of party palitics and the expanson of the franchise that accompanied therise
of Jacksonian democracy opened the political system to those who lacked the personal resources
needed to seek eective office. Party organizations thus began to develop more systematic means of
raising funds to support their candidates.

The development of the “spoils system,” wherein the victor in an eection awvarded government
positions to party supporters, led to the formation of “assessment” systems for raising money from
government workers and party supporters. By the 1830s, party organizations were ralsing money from
those they had placed in government jobs or other politica positions by requiring them to contribute a
percentage of their sdlaries to the party (the share that had to be paid was the “ assessment”). This
system of assessments became a principa means of party support, and was soon attacked by critics
who claimed that it posed athresat to the “freedom of eections.” Such charges encouraged some
members of Congress to attempt to end the practice, which produced what are generdly regarded as
the first proposds to regulate campaign funding. In 1837, Representative John Bell of Tennessee, a
member of the Whig Party, introduced the firgt bill to prohibit assessments 2 Two years later, aHouse
investigating committee found that the Democratic party had imposed levies on U.S. customs employees
in New York City. Bdl’shill, which would have madeit illegd for afederd officer to “pay or advance’
any money toward the “eection of any public functionary, whether of the Genera or State
Government,”3 was submitted again, and in 1840 even reached the House floor, but the legidature took
no action on the proposd. Party leaders thus continued to require politica contributions from individuas
who had been given a place on the government payroll.

Congress did decide to take a small step against the assessment of government workers after
the Civil War. An act of March 2, 1867, which concerned nava appropriations for fiscal year 1868,
included afina section that prohibited the solicitation of politica contributions from government workers
employed a navy yards. This section read:’



And beit further enacted, That no officer or employee of the government shdl require or
request any workingman in any navy yard to contribute or pay any money for political purposes,
nor shal any workingman be removed or discharged for palitica opinion; and any officer or
employee of the government who shdl offend againg the provisons of this section shdl be
dismissed from the service of the United States.

This regtriction, which is congdered to be the first provison of federd law relating to campaign finance,
had little effect on party funding. In the years following its adoption, the Republicans controlled the
White House and continued to fill their campaign coffers with funds from officeholders and appoi ntees”

During the Reconstruction era, attacks on the use of patronage and the assessment of
government workers increased. By 1872, liberd Republicans were expressing outrage over the
corruption within President Grant’ s adminigtration and began to argue for an end to assessments and for
aivil sarvice reform.® Grant crested a civil service commission, but this action was not enough to
gppease fellow Republicans. In 1876, Congressincluded a provision in the gppropriations legidation for
the coming fiscal year thet barred government workers not gppointed by the President from imposing
assessments on other government workers. The law declared “that all executive officers or employees
of the United States not appointed by the President, with the advice and consent of the Senate, are
prohibited from requesting, giving to, or receiving from, any other officer or employee of the
Government, any money or property or other thing of value for politica purposeﬁ”7 When President
Hayes took office, he strengthened and extended this ban on assessments by issuing an executive order
that prohibited eectioneering by government officids. In addition to barring assessments on officers or
subordinates for political purposes, the order sated that “no officer should be required or permitted to
take part in the management of palitica organizations, caucuses, conventions or eection campagns.”
The President noted, however, that “their right to vote and to express ther views on public questions,
ether ordly or through the press, is not denied, provided it does not interfere with the discharge of ther
official duties”



The ban on assessments and end of patronage became a permanent feature of federa
employment as a result of the passage of the Pendleton Civil Service Act of 1883.° The law restrained
the influence of the spoils system in the sdection of government workers by creeting a class of federd
employees who had to qudify for office through competitive examinations. It dso prohibited the
solicitation of politica contributions from these employees, thus protecting them from forced campaign
assessments. The act reduced the reliance of party organizations on government employee contributions
and shifted the burden of party fundraiang to corporate interests, especidly the indudtrid giantsin ail,
rallroads, sted, and finance, which held mgor stakes in the direction of government policy.

Business |eaders and the corporations they led were a source of campaign money before the
1880s, but after the adoption of the civil service reforms they became the principa source of funding.
Money from corporations, banks, railroads, and other businessesfilled party coffers, and numerous
corporations were reportedly making donations to nationa party committees in amounts of $50,000 or
more. By the turn of the century, Mark Hanna, the Republican party boss who organized the
presdentid campaigns of William McKinley in 1896 and 1900, had established aformd system for
soliciting contributions from large, Wall Street corporations, asking each company to “pay according to
its take in the generd prosperity of the country and according to its specid interest in aregion in which
alarge amount of expensive canvassing had to be done”™® This emphasis on corporate fundraising
produced the monies needed for risng campaign expenditures, which totded at least $3 million in each
of the McKinley campaigns, or more than twice the amount spent by Republican Benjamin Harrison
when hewon in 1888

These lavish contributions from corporate sources darmed progressive reformers and spurred a
demand for campaign finance legidation at the nationd leved. Progressive politicians and muckraking
journdigts contended that wedlthy donors were corrupting government processes and gaining specid
favors and privileges as aresult of their campaign gifts. They demanded regulation to prevent such
abuses. By the late 1890s, four states had passed laws to prohibit corporate contributi ons™ Butin
Congressthis darion cdl for reform went unheeded until a controversy regarding the financing of the

1904 presidentiad race led to the first organized movement for campaign finance reform.



In 1904, Judge Alton B. Parker, the Democratic presidential nominee, dleged that corporations
were providing President Theodore Roosevdt with campaign gifts to buy influence with the
adminigration. Parker claimed that Roosavelt was * blackmailing monopolies’ to raise money for his
campaign.13 Further, Roosevelt supposedly summoned two of the country’ s richest men, E.H. Harriman
and Harry C. Frick, to the White House and solicited their financid help with the understanding that
“before | write my message (to Congress) | shdl get you to come down to discuss certain governmental
matters not connected with the campai gn.”14

Roosevelt denied these charges. But in investigations conducted after the election, severa mgor
companies admitted making large contributions to the Republican campaign. The most damaging
evidence emerged from investigations conducted by the New Y ork State Legidature, under the
guidance of State Senator William Armstrong and committee generd counsdl Charles Evan Hughes, into
the business practices of mgjor New Y ork insurance (:ompanieﬁ15 Theinvedtigation reveaed that New
Y ork Life had made a $48,000 contribution from a*non-ledger” account to the Republican Nationd
Committee for the 1904 campaign. This revelation attracted a substantial amount of attention in nationa
newspapers, and led to an increased demand for legidative action to address the role of corporate
contributions in national eections.

Roosevdt responded to the controversy by including acdl for campaign finance reformin his
annua messagesto Congressin 1905 and 1906. In the 1905 message, written only a month after the
election, Roosavelt supported the adoption of measures to guard againgt corruption in federa eections

and to require public disclosure of campaign contributions and expenditures. In doing so, he sated™®

There is no enemy of free government more dangerous and none so inddious as the corruption
of the dectorate. . . . | recommend the enactment of alaw directed against bribery and
corruption in Federd dections. The details of such alaw may be safdly |eft to the wise direction
of the Congress, but it should go as far as under the Conditution it is possible to go, and should
include severe pendties againg him who gives or recelves a bribe intended to influence his act

or opinion as an dector; and provisons for the publication not only of the expenditures for



nominations and eections of dl candidates but dso of al contributions received and

expenditures made by politica committees.

The next year, Roosevelt repeated these ideas before offering an even stronger remedy--aban on

corporate political contributions. He declared to Congr&a17

All contributions by corporations to any politica committee or for any palitica purpose should
be forbidden by law. . . . Not only should both the National and the severd State Legidatures
forbid any office of a corporation from using the money of the corporation in or aout any
election, but they should dso forbid such use of money in connection with any legidation save
by the employment of counsd in public manner for distinctly legd services

He continued to give verba support to this proposd in 1907, highlighting the importance of such alaw
by repeating the cdl for aban on corporate giving at the very gart of his annua message that yeetr.18
But his efforts on behdf of reform did not extend much further. He did not follow up this use of the bully
pulpit with a specific legidative proposd or alobbying effort to force Congress to act.

Roosevet, however, was not the only advocate urging congressond action. By thistime,
progressive reformers and journdists had been joined by a growing group of politicians who sought to
reduce the influence of money in palitics. There were dso anumber of civic organizations working for
reform. The most important of these groups was the Nationd Publicity Law Organization (NPLO), a
citizens group that was actuated by the 1904 controversy and was dedicated to |obbying for the
regulaion of politica finance and public disclosure of politica spending.

Faced with increasing public sentiment in favor of reform, Congressfindly acted in 1907. At the
urging of Senator Benjamin “RAtchfork Ben” Tillman of South Carolina, who had been cdling for an
investigation into corporate donations since 1905, the legidature considered a bill that had been
introduced in an earlier Congress by Senator William Chandler, a New Hampshire Republican, to
restrict corporate giving in federa eecti ons™ Eager to appease advocates of reform, the Republican



Senate and House passed the proposal with little debate, but not before changing the bill so that it did
not apply to state-chartered corporations active in state and loca dections. The law, known asthe
Tillman Act, made it “unlawful for any nationd bank, or any corporation organized by authority of any
laws of Congress, to make a money contribution with any ection to any palitica office” It dso madeit
illegd “for any corporation whatever to make amoney contribution in connection with any eection a
which Presdentid and Vice-Presdentid eectors or a Representative in Congressis to be voted for or
any dection by any State legidature of a United States Senator.”?° This ban on corporate gifts to federd
candidates became a cornerstone of federd campaign finance law and was reeffirmed in many
subsequent statutes.

Though the Tillman Act congtituted alandmark in federd law, its adoption did not quell the cries
for reform. Eliminating corporate influence was only one of the ideas being advanced at thistime to
clean up paliticd finance. Reducing the influence of wedthy donors was dso a concern, and some
reformers pushed for limits on individua donations. Still others advocated even bolder idess. The
NPLO continued to press for disclosure of party campaign receipts and expenditures so that voters
could know which interests were financing which campaigns. William Bourke Cockran, a Democratic
representative from New Y ork associated with Tammany Hall, had an even more radicd idea. In 1904
he suggested that the problems caused by campaign funding might be relieved if the government paid for
some or dl of the expenses of apresidentid decti on.”! This proposd for public funding was never
congdered by Congress. However, in his December 1907 message to Congress, President Roosevelt
adopted the idea, noting that “the need for collecting large campaign funds would vanish if Congress
provided an gppropriation for the proper and legitimate expenses of each of the great nationd parties,
an gppropriation ample enough to meet the necessity for thorough organization and machinery, which
requires alarge expenditure of money.”22 Y et, even Roosevelt’ s embrace could not persuade many
legidatorsto pursue this notion. Instead, reformers concentrated on other dternatives.

The continuing pressure for reform led to additiond legidation afew yearslaer. On the eve of
the 1910 dections, the Republican mgority in Congress passed a bill initiated by the NPLO that
established the firg requirements for the disclosure of campaign receipts and expenditures. As adopted,



the Federa Corrupt Practices Act, more commonly known as the Publicity Act of 1910,23 required
party committees “operating in two or more states’ to report any contributions or expenditures made in
connection with campaigns for the House of Representatives. While an important step, the law required
nothing more than postelection reports of the recelpts and expenditures of nationa party committees or
committees operating in two or more states. Consequently, the act only affected the nationd party
committees and their congressona campaign committees, and it did not require any disclosure prior to
an dection. Such amodest measure failed to gppease the more vocal advocates of reform.

In the 1910 dections the Democrats took control of the House and picked up seetsin the
Senate. When the new Congress convened, the Democrats sought to revise the Publicity Act to include
predlection reporting. House Republicans hoped to defeat the bill by adding provisions that would be
unacceptable to Southern Democrats. Since southerners favored states' rights and considered primaries
the most important eections, House Republicans caled for the regulation of committees operating in a
sngle congressond digtrict and the disclosure of primary campaign finances. Senate Republicans went
even further, adopting a bill that included limits on campaign spending. But these tactics backfired; the
Republican game of one-upmanship failed to defest the bill. Instead, Congress approved a package of
reforms far more extengve than those originally proposed.

The 1911 Amendments to the Publicity Act”* improved disclosure and established the firs
gpending limits for federal campaigns. The amendments extended disclosure in two ways. They required
Senate as well as House campaigns to report receipts and expenditures. In addition, they required
campaign committees to report their finances both before and after an eection, in primary contests as
well as generd eections. The law aso limited House campaign expenditures to atotd of $5,000 and
Senate campaign expenditures to $10,000 or the amount established by state law, whichever was less.

These spending limits quickly became controversa and were contested in court. Truman H.
Newberry, a Michigan Republican who defeasted Henry Ford in afiercely contested Senate primary in
1918, was convicted of violating the spending limit in that race. His campaign committee reported
spending close to $180,000 in its effort to secure the nomination, an amount amaost 100 times the limit
established by Michigan law. Newberry chalenged the conviction, arguing that Congress had no



authority to regulate primaries. Besides (the argument went), he and his codefendants had not violated
the law, which applied to campaign committees, not to the candidate or individua suppor‘ters25

In 1921, the Supreme Court ruled in Newberry v. United States (256 U.S. 232) that the
congressiond authority to regulate dections did not extend to party primaries and nomination activities,
thus gtriking down the spending limits. This narrow interpretation of congressonal authority sood until
1941, whenin United States v. Classic (313 U.S. 299), the Court ruled that Congress did have the
authority to regulate primaries wherever state law made them part of the eection process and wherever
they effectivdy determined the outcome of the generd dection. The Congress fully reasserted its
authority to regulate the financing of primary campaignsin 1971, when it adopted the Federd Election
Campaign Act.

The Court’ sdecison in Newberry was not the only event that highlighted the inadequacy of
federd regulaions. Shortly after this ruling, the Tegpot Dome scandd once again drew attention to the
corruptive influence of large contributions. (In this case, the scandd involved gifts made by ail
developersin anonelection year to federd officias respongble for granting il leases)) The scandd led
Congressto act once again, thistime passing the Federa Corrupt Practices Act of 1925, which stood
as the basic legidation governing campaign finance until the 1970s.

The Federd Corrupt Practices Act of 1925%° essentialy followed the regulatory approach
outlined by earlier legidation with little substantive change, except for the ddetion of regulaions
governing primaries. The act revised the disclosure rules to account for the financid activity thet led to
the Tegpot Dome scandd by requiring al multistate political committees (as well as House and Senate
candidates) to file quarterly reports that included dl contributions of $100 or more, even in nondection
years. The law aso revised the spending limits. Senate campaigns would be alowed to spend up to
$25,000 and House campaigns up to $5,000, unless state law caled for alower limit.

Despite these changes, an effective regulatory regime was never established. Though the law
imposed clear reporting requirements, it provided for none of the publicity or enforcement mechanisms
needed for meaningful disclosure. The law did not specify who would have access to the reports; it did
not require that they be published; it did not even stipulate the pendties if committees failed to comply.
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Asareault, many candidates did not file regular reports. When they did, the information was provided in
various forms. Gaining access to the information through the Clerk of the House or Secretary of the
Senate was difficult, and the reports were usudly maintained for only two years and then destroyed.

The spending ceilings were even less effective and were dmost universally ignored. Because the
limits were gpplicable to party committees, they were easly skirted by creating multiple committees for
the same candidate or race. Each of these committees could then technically comply with the spending
limit established for a particular race, while the totd monies funneled into that race greetly exceeded the
amount intended by the law. These multiple committees also facilitated evason of disclosure. Donors
could provide gifts of less than $100 to each committee without any reporting obligation, or give larger
amounts to a variety of committees, thus obscuring the tota given to any candi dete®’

Wedthy donors aso contributed monies through family members, and there were widespread
reports of corporations providing bonuses to employees, who passed these funds on to candidates. Y et
in the higtory of the 1925 act, no one was prosecuted for failing to comply with the law. Only two
people- - Republicans William S. Vare of Pennsylvaniaand Frank L. Smith of Illinois--were excluded
from office for violating goending limits. And they were excluded in 1927 as aresult of violations
incurred in the firg dection in which the law wasin plaoe28 Over the next forty-five years, no other

candidates were punished under this act.

The New Ded Era

Even though it was well known that candidates and party committees were not complying with the
dictates of federd law, Congress did not return to the issue of campaign financing until the success of
Franklin Roosevelt’s New Ded codlition led conservative Democrats and staunch Republicans to seek
additiond reforms. With the gpproach of the 1940 dection, these opponents of Roosevelt’ s libera
politics became increasingly concerned that the rapidly expanding federa work force that arose under
the New Ded would become a permanent palitical force in the Democratic Party. Although the
“classfied” offices covered under the provisions of the 1883 Pendleton Act had been expanded over
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time, many of the thousands of workers added to public payrolls during the New Ded were not subject
to the Act’sredtrictions. New Dedl opponents were especidly concerned about the tens of thousands of
|aborers hired under the Works Progress Adminigration, some of whom had alegedly been mobilized
to assst Democratic Speaker of the House Alben Barkley of Kentucky in his hard-won regection
campaign in 19382 Inan attempt to minimize the politica role of these public employees, Congress
passed the Hatch Act of 1939, named after its sponsor, Senator Carl Hatch, a Democrat from New
Mexico. >

The 1939 Hatch Act, which was a0 called the Clean Politics Act, prohibited politicd activity
by those federal workers who were not constrained by the Pendleton Act. It so specificaly prohibited
the solicitation of politica contributions from government relief workers. The law thus removed a mgor
source of revenue for state and local party organizations, but it did not diminate al of the moniesraised
from government workers, sinceit did not protect state and loca government employees, who were sill
an important source of congressona campaign revenues >

In 1940, Congress passed amendments to the Hatch Act to restrict the amount of money
donated to political campaignsin another Way.32 Therevisonsimposed alimit of $5,000 per year on
individua contributions to federd candidates or nationd party committees and of $3 million in a cdendar
year on the total amount that could be received or spent by a party committee operating in two or more
dates. The law dso prohibited political contributions to candidates or party committees by federa
contractors. Like earlier regulations, these restrictions had little effect on political giving. Donors could
dill contribute large sums by giving to multiple committees or by making contributions through sate and
locd party organizations, which were not subject to the $5,000 limit. Furthermore, the party committees
interpreted the $3 million spending limit to mean that the provision gpplied only to party committees;
non-party organizations operating independently were not incl uded > This understandi ng of thelaw
spurred a proliferation of independent non-party political committees, each of which clamed theright to
raise and spend money in support of federd candidates. By the time of the 1940 eection, both parties
had exceeded the new law’s limit.**
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Another change in palitica finance during the New Ded erawasthe rise of labor unionsasa
magjor source of campaign money. Roosevdt’s palicies, many of which were regarded as pro-labor,
encouraged union membership and led to the growth of organized labor asa paliticd force in nationd
politics. Unions worked to support Roosevelt in part by beginning the practice of making direct
contributions to his campaigns. Union funds therefore became an important source of Democratic Party
campaign money. In 1936, for example, unions contributed an estimated $770,000 to help Roosevdt's
bid for redection, including $469,000 from the United Mine Workers™

In 1943, Republicans and Southern Democrats responded to mounting concerns over labor’s
politicd activities and wartime strikes by adopting the Smith-Connadly Act, or War Labor Disputes Act
of 1943.%° This law, which was passed over the President’ s veto, was designed to reduce labor’s
politica influence by extending the restrictions on corporate palitica giving adopted under the Tillman
Act to labor union contributions. It prohibited |abor unions from using their treasury funds to make
political contributions to federal candidates. But the act was adopted as awar measure and was
scheduled to expire automaticaly six months after the end of the war.

When the Republicans recaptured Congress in 1946, they returned to the ban on labor union
contributions and made it permanent by including it among the provisons of the Taft-Hartley Act, or the
Labor Management Reations Act, which was adopted on an override of President Truman’ sveto.’
This prohibition againgt the use of Iabor union treasury funds as a source of candidate contributions has
been a component of federd campaign finance law ever since. The Act sought to strengthen this
prohibition on contributions by dso prohibiting any expenditures by labor unions or corporationsin
connection with federa dections. In this regard, Section 304 of the Act amended the ban on corporate
contributions that had been established under the Tillman Act and included in the 1925 Federd Corrupt
Practices Act by making it unlawful “for any corporation whatever, or any labor organization to make a
contribution or expenditure in connection with any [federd] dection,” induding primary dections and
politica conventions or caucuses, aswdl as generd dections. This provison was designed to ensure
that labor unions or corporations could not circumvent the ban on contributions by Smply spending
money directly to support or defeat a candi date®



13

Unions responded to the prohibition on the use of treasury funds by organizing auxiliary
committees to support federd candidates. These committees, which came to be known as* politica
action committees’ (PACs) based on the name given the origina fund formed for this purposa39
collected monies from members gpart from dues and used these funds to make contributions to
candidates and finance other types of politica activity, such as palitica education programs and voter
turnout drives. The first committee of this type was formed in 1943 by the Congress of Indudtrid
Organizations Palitical Action Committee (CIO-PAC). In 1944, the first year in which this union-
affiliated political committee was active, more than $1.4 million was raised for usein federd eections.
The committee was conddered to be so influentid that Republicans charged that anything done by the
Roosevet Adminigration had to be “cleared with Sdney,” which was areference to Sidney Hillman, the
leader of the C10. %

In the years after 1944, other labor unions followed the CIO mode and formed PACs of their
own, while the CIO-PAC became part of the powerful AFL-CIO Committee on Political Education
(COPE). By 1956, seventeen national labor PACs were active in federd eections, contributing atotal
of $2.1 million. By 1968, the number had doubled, with 37 labor PACs spending at least $7.1 million.**
Business organizations did not immediately adopt |abor’ stactics, for the most part, busness PACs did
not begin to emerge until the early 1960s. Among the earliest such committees were the American
Medica Political Action Committee (AMPAC), which was afiliated with the American Medicd
Association, and the Business-Industry Political Action Committee (BIPAC), which was formed by
affiliates of the National Association of Manufacturers™ In 1964, AMPAC spent an estimated
$400,000 on federa candidates, while BIPAC spent over $200,000.43 But the mgor growth in the
number of PACs and thar sgnificant role in the financing of federd candidates did not occur until after
the adoption of the Federd Election Campaign Act in the mid-1970s.

The more important change in campaign funding during the poswar erawas a result not of
adaptation to the law but of a change in the style of palitical campaigning. While party organizations
remained an important source of revenue, campaigns became increasingly candidate-based. Candidates
for federa office established their own committees and raised funds independent of party efforts. At the
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same time, televisgon was becoming an essentid means of palitical communication, which sgnificantly
increased the costs of seeking federd office. The risng costs of campaigns renewed concerns about the
campaign finance system and the role of wedth in nationd dections. Y et despite these concerns,
Congress took no action. The only serious gesture made toward reform between World War 11 and the
Vietnam War erawas President John F. Kennedy’ s decison to form a Commission on Campaign Costs
to explore problems in the system and develop legidative proposads. The Commission’s 1962 report
offered a comprehendgve program of reform, including such innovative ideas as a system of public
matching funds for presidentid candi dates™ However, Congress was not receptive to the president’s
proposas, and no effort was made to resurrect these ideas after his nation.

Congress did pass ardated bill in 1966, but it never took effect. Campaign finance issues were
once again in the news as aresult of criticism of the Democratic "President's Club™--a group of donors,
including some government contractors, who each gave $1,000 or more---and the censure of Senator
Thomas Dodd (D.-Conn.) for usng his politica funds for persona purposes.

Under the leadership of Senator Russell Long (D.-La), the powerful chair of the
Senate Finance Committee, Congress passed the first mgor reform bill since 1925. Long hoped to
reduce the potentid influence of wealthy donors and ease the fundraising demands generated by the
risng costs of eections by providing public subsidies to politicd partiesto pay the costs of the
presdential campaign. These subsidies would be gppropriated from a"Presdentid Election Campaign
Fund," which would be financed by adlowing taxpayers to use afederd tax checkoff to alocate $1 for
this purpose. The proposal met with widespread criticism, but Long forced the Senate to gpprove the
unusual measure by attaching it as arider to the Foreign Investors Tax Act (Public Law 89-809) »

Long's victory was short-lived. In the spring of 1967, Senator Albert Gore, a Democrat from
Tennessee, and Senator John Williams, a Republican from Delaware, sponsored an amendment to
reped the Long Act. Gore favored public financing, but claimed that the Long plan discriminated againgt
third parties and would do little to control campaign costs, Snce it Smply added public money to the
private funds dready being raised. Others Smply opposed the idea of using government funds to finance
campaigns or argued that a system of party subsidies would place too much power into the hands of the
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nationd party leaders® Eventudly, after much legidative maneuvering, Congress decided to make the
Long Act inoperative by voting to postpone the checkoff until guidelines could be developed governing
disbursement of any funds collected through this device.

Even if the Long Act had been implemented, it would not have addressed the mgor problems
that had emerged in the campaign finance system. By thistime, it was obvious to most observers that the
reporting requirements and spending limits set forth in the Federal Corrupt Practices Act had proven
wholly ineffective and needed a complete overhaul. There was aso increasing concern about the rising
cogts of campaigns. In the 1956 elections, total campaign spending was goproximately $155 million,
$9.8 million of which was used for radio and television advertisng. By 1968, overdl spending had
nearly doubled to $300 million, while media expenditures had increased by dmost 500 percent to $58.9
million™’

This dramatic growth worried many members of Congress, who feared that they might be
unable to raise the sums needed in future campaigns if costs kept escalating. Legidators aso worried
about competing againgt wealthy chalengers who could use their own resources to finance expensive
media- based campaigns. Democrats were particularly concerned about the rising costs, since
Republicans had demonsirated greater success at raising large sums and had spent more than twice as
much as the Democrats in the 1968 presidential contest.”® Changing patterns of political finance thus
gparked interest in further reform, and Congress responded by passing the Federa Election Campaign
Act of 1971.

The FECA and Its Development
Federal Election Campaign Act of 1971
The Federd Election Campaign Act of 1971 was signed into law by Richard Nixon on

February 7, 1972, and went into effect sixty days later.®® The legidation sought to address problems

semming from the inadequacies of the Federal Corrupt Practices Act and cut risng codts. It therefore



16

combined two different approachesto reform. Thefirgt part of the law established contribution limits on
the amount a candidate could give to his or her own campaign and set ceilings on the amount a
candidate could spend on media. The second part imposed strict public disclosure procedures on
federd candidates and politica committeesin an effort to remedy the lack of effective disclosure under
the Corrupt Practices Act.

The Federa Election Campaign Act’s (FECA) mgor provisons limited persona contributions,
established specific cailings for media expenditures, and required full public disclosure of campaign
receipts and disbursements. The act imposed cellings on persond contributions by candidates and their
immediate families of $50,000 for presidentia and vice presidential candidates, $35,000 for Senate
candidates, and $25,000 for House candidates. It limited the amounts federd candidates could spend
on radio, televison, cable televison, newspapers, magazines, and automated telephone systemsin any
primary, runoff, special, or generd eection to $50,000 or $0.10 times the voting-age population of the
jurisdiction covered by the dection, with the limit set at the greater sum. In addition, the law declared
that no more than 60 percent of a candidate' s overal media spending could be devoted to radio and
televison advertisng. These limits were to apply separately to primary and generd eections and were
indexed to reflect increases in the Consumer Price Index.

In the area of disclosure, the act required every candidate or politica committee activein a
federd campaign to file aquarterly report of receipts and expenditures. These reports wereto list any
contribution or expenditure of $100 or more and include the name, address, occupation, and principal
place of business of the donor or recipient. During eection years, additiond reports had to be filed
fifteen days or five days before an dection, and any contribution of $5,000 or more had to be reported
within forty-eight hours of its receipt. The reports were to be filed with the secretary of state of the state
in which campaign activities took place and with the appropriate federd officer, as established under the
act. For the latter purpose, House candidates filed with the Clerk of the House, Senate candidates with
the Secretary of the Senate, and presidential candidates with the Generd Accounting Office. All reports
had to be made available for public ingpection within forty-eight hours of being recaived.
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The 1971 FECA was based on the premise that media costs were the primary cause of risng
campaign expenditures. The law may have helped to restrict media pending in the 1972 dections, but it
did little to dow the surge in campaign spending. According to the best available estimate, tota
campaign spending continued to grow, rising from $300 million in 1968 to $425 million in 1972, with
the sharpest increase in the presidentia race, where general eection spending aone rose from $44.2
million in 1968 to dmost $104 million four years later.™ President Richard M. Nixon spent more than
twice asmuch in 1972 as he did in 1968. His Democratic opponent, George McGovern, spent more
than four times the amount that Democrat Hubert Humphrey expended in 1968—and was il outspent
by a subgtantid margin. These patterns suggested that more extensve expenditure limits would be
needed if costs were to be brought under control. But before the new law could be tested in another
election, the Watergate scanda broke and Congress decided to adopt a more comprehensive approach

to regulation.

Federal Election Campaign Act Amendments of 1974

In 1974 Congress thoroughly revised federd campaign finance law in response to the pressure
for reform generated by the Watergate scandal and other reports of financial abusein the 1972
presdentid campaign. Detailed investigations into the Nixon campaign reveded a subgtantial number of
large contributions and an darming number of improprieties, including the acceptance of illegd
corporate gifts and the existence of at least three undisclosed dush funds containing millions of dollars
from which monies were drawn to help finance the Watergate break- in>" Theseinvest gations dso
rased questions about money’ s influence in the political process. For example, theinquiriesled to
alegations that contributors had “bought” ambassadorid gppointments, gained specid legidative favors,
and enjoyed other specid privileges. The scanddl created a nationa uproar, and Congress responded
by completey overhauling the rules governing politica finance.

The FECA Amendments of 1974 represent the most comprehensive campaign finance reform
package ever adopted by Congr&ss52 Although technicdly a set of amendmentsto the 1971 atute,
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the 1974 law left few of the origind provisions intact. It strengthened the disclosure provisons of the
1971 law, established stringent limits on contributions, replaced the media spending cellings with
aggregate spending limits for al federal campaigns, and restricted party expenditures made on behalf of
candidates. Moreover, it created an innovative public funding program for presdentia electionsand a
new agency, the Federd Election Commission, to administer and enforce the law. In short, it erected a
new regulatory regime.

The 1974 FECA imposed a st of gtrict limits on politica contributions in order to equdize
financid participation among donors and eiminate the potentid for corruption posed by large donations.
The legidation retained the 1971 caps on the amounts candidates and their immediate families could
gpend on their own campaigns, as well as the prohibitions contained in earlier legidation on corporate
and labor union donations. It added restrictions on other sources of funding. An individual was dlowed
to contribute no more than $1,000 per candidate in any primary, runoff, or generd eection. An
individua was aso barred from giving more than $25,000 in annua aggregate contributions to dl federd
candidates or political committees. Doretions by political committees--in particular the politica action
committees that the law sanctioned for use by labor unions and other groups --were limited to $5,000
per eection for each candidate, with no aggregate limit on aPAC’ stotd contributionsto al candidates.
I ndependent expenditures made by individuas or groups on behdf of afederd candidate were limited
to $1,000 a year, and cash donations in excess of $100 were prohibited.

The media spending cellings established by the 1971 act were replaced with stringent limits on
total campaign expenditures that were gpplied to al federal candidates. Under the new provisons,
Senate candidates could spend no more than the greater amount of $100,000 or $0.08 times the
voting-age population of the state in a primary dection, and no more than the greater amount of
$150,000 or $0.12 times the voting-age population in agenerd dection. House candidatesin
multidistrict states were limited to total expenditures of $70,000 in each primary and generd eection.
Those in states with a Sngle representative were subject to the cellings established for Senate

candidates.
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Presdentid candidates were restricted to $10 million in anomination campaign and $20 million
in agenerd dection. The amount they could spend in a ate primary eection was dso limited to no
more than twice the sum that a Senate candidate in that state could spend. Al of these cellings were
indexed to reflect increases in the Consumer Price Index, and candidates were alowed to spend up to
an additiond 20 percent of the spending limit for fundraising codts. Thislatter provison was indituted in
recognition of the added fundraiang burden placed on candidates as aresult of the contribution limits
imposed by the act, which required that they finance their campaigns through smal contributions.

The amendments aso st limits on the amounts nationd party committees could expend on
behaf of candidates. These organizations were alowed to spend no more than $10,000 per candidate
in House genera dections; the greater amount of $20,000 or $0.02 times the voting-age population for
each candidate in Senate generd dections; and $0.02 times the voting-age popul ation (approximately
$2.9 million) for their presdentid candidate. The amount a party committee could spend on its nationd
nominating convention was aso restricted. Each of the mgjor parties (defined as a party whose
candidates recelved more than 25 percent of the popular vote in the previous eection) was limited to $2
million in convention expenditures, while minor parties (defined as parties whose candidates received
between 5 and 25 percent of the popular vote in the previous eection) were limited to lesser amounts.

The reforms included a number of amendments designed to strengthen the disclosure and
enforcement procedures of the 1971 act. The most important of these was the provision creating the
Federd Election Commission (FEC), a sx-member, full-time, bipartisan agency responsible for
adminigtering eection laws and implementing the public financing program. This agency was empowered
to receive dl campaign reports, promulgate rules and regulations, make specid and regular reportsto
Congress and the President, conduct audits and investigations, subpoena witnesses and information, and
seek aivil injunctions to ensure compliance with the law.

To assgt the Commission in its task, the amendments tightened the FECA''s disclosure and
reporting requirements. All candidates were required to establish one centra campaign committee
through which al contributions and expenditures had to be reported. They were also required to

disclose the bank depositories authorized to receive campaign funds. In ection years, each committee
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had to file afinancid report with the FEC every quarter, with additiona reports ten days before and
thirty days after every dection, unless the committee received or spent less than $1,000 in the quarter.
In non-election years, each committee had to file a year-end report of its recel pts and expenditures.
Furthermore, contributions of $1,000 or more received within fifteen days of an eection had to be
reported to the Commission within 48 hours.

The most innovative aspect of the 1974 law was the cregtion of an optiond program of full
public financing for presidentiad generd eection campaigns and avoluntary system of public matching
subsidies for presdentid primary campaigns. It thus brought into being the first program of public
campaign finance at the nationd levd, putting into place an idea that had been offered from time to time
snce the turn of the century. The subsidy was adopted to reduce the fund-raising pressuresin naiond
contests and to encourage candidates to solicit smal donations from large numbers of donors, which
would serve to broaden citizen financid participation in presdentid campaigns and thereby reduce the
potentid influence of any particular donor.

Under the terms of this public funding program, mgor party presdentid generd eection
candidates could receive the full amount authorized by the spending limit ($20 million) if they agreed to
refrain from raising any additiond private money. Qudified minor party or independent candidates could
receive aproportional share of the subsidy, based on the proportion of the vote they received in the
prior dection. New parties and minor parties could also quaify for post-eection funds on the same
proportional basisif their percentage of the vote in the current eection entitled them to alarger subsidy
than the grant generated by their vote in the previous eection.

In the primary dection, presdentid candidates were digible for public matching fundsif they
fulfilled certain fundraising requirements. To qualify, a candidate had to raise at least $5,000 in
contributions of $250 or lessin at least twenty tates. Eligible candidates would then receive public
monies on adollar-for-dollar basis for the first $250 contributed by an individua, provided that the
contribution was received after January 1 of the year before the eection year. The maximum amount a
candidate could receive in such payments was hdf of the spending limit, or $5 million under the origind

terms of the act. In addition, nationd party committees were given the option of financing their
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nominating conventions with public funds. Mgor parties could receive the entire amount authorized by
the spending limit ($2 million), while minor parties were digible for lesser amounts based on their
proportion of the vote in the previous dection.

Funding for this program came from a voluntary tax checkoff on federal income tax forms that
was established by the Revenue Act of 1971.> This act, which was adopted before the 1974 FECA,
revived the tax checkoff and public funding plan that had been adopted in 1966 but was never
implemented. It provided a voluntary tax checkoff provison on individua federa income tax returnsto
dlow individuas to designate $1 of their tax payments (or $2 for married couples filing jointly) to the
Presdentid Election Campaign Fund, a separate account maintained by the U.S. Treasury. Under the
origind terms of the act, the monies deposited in this account could be earmarked to a candidate of a
designated party or placed in a nonpartisan general account. Mgor party candidates wereto receive a
subsidy at the rate of $0.15 per digible voter, with minor party contenders receiving a proportionate
share. To avoid athreatened veto by President Nixon, implementation of the checkoff was delayed until
1973 with the subsidies to begin in the 1976 presidentid campaign. The FECA changed the terms of the
subsidy payments but retained the checkoff as the funding mechanism.

The Revenue Act aso provided afederal income tax credit or tax deduction for small
contributions to political candidates at dl levels of government and to some poalitical committees,
including those associated with nationd party organizations. Like the matching funds program, it was
designed to promote broad- based participation in campaign financing. Initidly, individuas making an
eligible contribution could claim afederd income tax credit for 50 percent of their contribution, up to a
maximum of $12.50 on asingle return or $25 on ajoint return. Alternatively, a political contributor
could daim atax deduction for the full amount of any contributions, up to a maximum of $50 on an
individua return and $100 on ajoint return.

These tax provisons were amended a number of times. In a 1973 amendment to legidation
continuing atemporary debt celling, Congress made two changes in the checkoff provison to amplify its
implementation and promote public participation: the option of earmarking a contribution to a specific
party was repeded, and the Internal Revenue Service was directed to place the checkoff in avigble
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location on tax forms. The alowable tax credit for political contributions was increased to $25 on an
individud return and $50 on ajoint return by the Tariff Schedules Amendments of 1975,54 and doubled
again by the Revenue Act of 1978.% The credit was later repeaed as part of the Tax Reform Act of
1986.° The tax deductions allowed under the law were doubled under the FECA of 1974, but were
repealed under the Revenue Act of 1978.

Likeits 1971 predecessor, the 1974 FECA was substantially revised before it was fully put into
effect. The act’ simplementation was complicated initidly by Presdent Gerdd Ford' sdelay in
gppointing members to the Federa Election Commission, which stdled the adminigration of the law.
But the Supreme Court’ sdecisonin Buckley v. Valeo (see chapter 4) forced Congress to revisit some
of the basic provisions of the law and adopt further changes. In particular, the Court struck down the
gpending limits established for House and Senate candidates and the contribution limit for independent
expenditures, which substantially weakened the potentid efficacy of the act. The Court ruled that
gpending limits were only dlowableif they were accepted voluntarily as a condition for recaiving public
funding. It further held that limits on contributions by candidates and members of their immediate families
were uncongtitutiona under the Firs Amendment, unless a candidate had accepted public funding.
Findly, the decison dso struck down the origind method of gppointing members of the FEC. Under
the 1974 legidation, the Presdent, the Speaker of the House, and the President pro tempore of the
Senate each gppointed two of the Sx commissioners. The Court ruled that this method was
uncondgtitutiona since four of the Sx members were appointed by Congress but exercised executive
powers. Asaresult, the FEC was prohibited from enforcing the law or certifying public matching fund
payments until it was recongtituted under a congtitutiona gppointment process. The law therefore had
to be changed to accommodate the Court’ s ruling before it could be applied in the 1976 dection.
Congress quickly responded by adopting a set of additiona amendmentsin 1976 in the midst of the first

elections conducted under the 1974 regulations.

Federal Election Campaign Act Amendments of 1976
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The Buckley decision was handed down in January 1976. Congress had to act quickly if the
campaign finance regulations adopted less than two years earlier were to have any effect on the 1976
elections. Because the 1976 eection was dready underway, Presdent Ford asked for abill that smply
recongtituted the FEC. But the Congress, Hill in the grips of a climate of reform, decided to draft amore
extengve hill that included revisons in the public financing program, contribution limits, and disclosure
procedures. As aresult, the bill Presdent Ford Signed into law in May 1976, which is known as the
FECA Amendments of 1976,57 did more than revise the regulations to conform to the Court’ s ruling.

The 1976 bill changed the method of appointing FEC Commissioners. Ingeed of giving the
President, Speaker of the House, and President pro tempore of the Senate two appoi ntments apiece,
with arequirement that appointees be of different parties and be approved by the Senate, the new rules
caled for the gppointment of dl Sx members by the President, subject to Senate confirmation. This
process avoided the separation of powersissue raised by the Court in Buckley.

The amendments improved the FEC' s enforcement powers by granting the agency exclusve
authority to prosecute civil violations of the law and jurisdiction over violaions previoudy covered only
inthe crimind code. But, a the same time, Congress restricted the Commission’s ability to act by
requiring an afirmaive vote of four membersto issue regulaions or initiate civil actions, and by limiting
the Commission’s advisory decisions to the specific fact Stuations presented in an individud advisory
opinion request.

In response to the Court’ s ruling on contribution limits, Congress restored the $50,000 limit on
contributions by presidentid or vice presdentid candidates or their families to their own campaigns, but
only gpplied it to publicly funded candidates. Congress dso established new contribution limits. In
addition to the limitson individud gifts to candidates, ceilings were placed on the amount an individud
could give to a PAC ($5,000 per year) or anationa party committee ($20,000 per year) under federal
law, and these contributions were included in the aggregate ceiling of $25,000 per year that was
imposed on individua donors under the 1974 reforms. The amount a PAC could donate to anationd
party committee was set a $15,000 a year, and the Democratic and Republican Senatoria Campaign

Committees each were alowed to give no more than $17,500 to a Senate candidate. The law thus
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folded party contributions into the scheme of contribution limits so that individuas could not circumvent
the law by giving money to the parties. It dso sought to reduce the opportunities to avoid the law by
dipulating that dl PACs created by a company or internationa union would be tregted asasingle
committee for the purpose of determining compliance with contribution limits.

Since the Court struck down the 1974 law’ s celling on independent expenditures, the 1976
amendments contained a number of disclosure provisions designed to ensure the reporting of
independent spending. Other important changes affected the candidate spending limits and public
financing program. Congress created a minor loophole in the spending limits gpplied to publicly funded
presdentid campaigns by exempting legd and accounting expensesincurred to comply with the law.
These payments, however, had to be disclosed to the FEC. Lawmakers aso modified the provisons of
the matching funds program to ensure that the availability of public money did not encourage alosng
candidate to remain in the race. Under the new rules, apresidentid candidate who received less than ten
percent of the vote in two consecutive primaries in which he or she was on the bdlot would be indigible
for additiona matching payments. Candidates who withdrew from the race were aso required to return

any remaining public moniesto the U.S. Treasury.

Federal Election Campaign Act Amendments of 1979

Despite its shaky start, the FECA regulatory approach was a great improvement over the
patchwork of largely ineffective regulations that it replaced. The disclosure and reporting requirements
enhanced public access to financid information and regulators  ability to enforce the law. The
contribution cellings iminated the large gifts that had tainted the process in 1972. Public financing
quickly gained widespread acceptance among the candidates, and smal contributions became a staple
of presdentid campaign financing.

But the new regime was not without its critics. Candidates and political committees complained
that the law’ s detailed reporting requirements forced them to engage in unnecessary and burdensome
paperwork, which increased their administrative costs. State and loca party |eaders contended that the



25

law reduced the level of spending on traditiond party-building activities (such as voter registration and
mobilization programs) and discouraged grass-roots volunteer efforts, because parties were limited in
the amounts they could spend on behdf of candidates.

Theinitid experience with the FECA in 1976 thus led party leadersto cdl for further
adjustments, and Congress responded by modifying the law once again. To ensure quick passage,
Congress focused on “noncontroversgd” changes, many of which eased requirements or restrictionsin
the law. Some provisions of the FECA Amendments of 1979° sought to streamline disclosure
procedures and make reporting requirements less burdensome. The amendments reduced the maximum
number of reports committees had to file during an eection cycle, and exempted candidates who raise
or spend less than $5,000 from the disclosure requirements, as well as party committees that raise less
than $5,000 or spend less than $1,000 a year in federa elections or less than $5,000 on certain
volunteer activities. For candidates and committees not exempt from the disclosure, the threshold
amount for reportable contributions or expenditures was increased from $100 to $200. The threshold
for disclosing independent expenditures was raised from $100 to $250. These changes substantialy
reduced the amount of information candidates and committees had to file with the FEC, which made
reporting less onerous without sgnificantly diminishing the information available on larger donations or
expenditures.

To enhance therole of politicd parties and foster politica participation, the law changed some
of the rules on party spending. These revisons exempted certain types of party-related activity, such as
grass-roots volunteer activities and voter registration and turnout programs, from the expenditure
calings imposed on party spending in federd dections. The new rules dlowed party committees to
gpend unlimited amounts on voter registration and get-out-the-vote activities, provided such activities
were primarily conducted on behdf of the party’s presidential nominee. These committees were dso
alowed to spend unlimited amounts on materias related to grass-roots or volunteer activities (such as
buttons, bumper stickers, posters, and brochures), provided the funds used were not drawn from
contributions designated for a particular candidate. The statute noted, however, that this exemption did

not apply to any monies spent on public politica advertiang.
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Contrary to some understandings, the 1979 law did not create  soft money,” which isthe
unregulated “nonfederd” funding that became amgor source of controversy in the late 1980s and
1990s (see chapter 6). The amendments Smply alowed party committees to use regulated or “hard’
dollar contributions to fund certain narrowly defined activities without having the expenditures count
againg the party’ s contribution limits to candidates or coordinated spending cellings. The parties ill had
to abide by the law’ s contribution restrictions. But the eased spending provisions gave state and loca
party committees an opportunity to play amuch larger role in federd campaigns.

Findly, the 1979 amendments included three other noteworthy changes. First, Congress
clarified some of the compliance and enforcement procedures. As part of thisrevison, Congress
sripped the FEC of its authority to conduct random audits. The FEC had been given this authority to
ensure effective enforcement of the law, and following the 1976 dection the agency undertook random
audits of ten percent of House and Senate candi dates™ Those audits exposed minor inaccuraciesin the
reports filed by a number of incumbents, but led to no mgor enforcement actions. The audit findings,
however, were a source of embarrassment to some officeholders, and this, combined with more generd
concerns about the uncertainties associated with random audits, was enough to convince Congressto
reduce the FEC' s ability to conduct such investigations.

Second, the amount of the public subsdy for apresdentid nominating convention was
increased. Under the 1974 law, the base amount available to a party from the public funding program to
pay for convention expenses was set a $2 million, plus a cost of living adjustment. The base amount
was raised to $3 million in 1979. Thisleve did not remain for long, since Congress again changed it in
1984, when it passed abill that raised the convention subsidy to $4 million.®

Third, the new regulations prohibited candidates or officeholders from converting excess
campaign funds for persond use, except for those members dready serving in Congress on January 8,
1980. Persond use of |eftover campaign funds was dready prohibited by Senate rules, which
disalowed persond use by both dtting and retired members. House rules gpplied this prohibition only to
retired members. The FECA thus ensured that the same rules would be gpplied to dl membersin the

future. This exemption or “grandfather clause” for those serving prior to 1980 was revised in 1989,
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when Congress adopted the Ethics Reform Act, which contained provisons that repealed the exemption
by 1993.%

The Reform Debate After FECA

The 1979 FECA was the last mgor campaign finance hill to be passed at the federd levd until
the adoption of the Bipartisan Campaign Reform Act of 2002. In the two intervening decades,
Congress made minor changes or modificationsin the law, but did not revise statutory provisonsto
account for the substantia changes in politica financing that occurred during this period. Candidates,
parties, and politica practitioners adapted to the FECA regulations in ways both intended and
unintended. Many of these innovations undermined the efficacy of the law and raised questions about
the FECA’s ahility to control the flow of politicad money. The response to the FECA thus kept
campaign finance reform on the legidative agenda, and dmost every Congress between 1986 and 2002
debated mgjor reform plans. Y &, this legidative struggle produced little more than alengthy saemate
on campaign finance issues, which was characterized by deep partisan disagreements over the best
gpproach to strengthen the efficacy of the law.

Thefinancid patterns that characterized federa eectionsin the decade after theinitid passage
of the FECA led many advocates of regulation to cdl for further reforms. While candidates and politica
organizations quickly adjusted their practices to meet the requirements of the law, the improved
disclosure of campaign monies reveded anumber of patterns that gave reformers cause for concern.
Congressond campaign spending continued to rise, which renewed the debate about the role money
playsin federd dections. Incumbents amassed resources from their broad sources of support, and
outspent their chalengers by substantiad margins, which led some observers to question whether
chalengers could compete financidly under the FECA regtrictions and whether the rules were serving as
an incumbent protection mechanism. Much of the financid advantage enjoyed by incumbents was
increasingly due to the contributions and expenditures of PACs, which became an increasingly important
source of campaign money. PAC funding became such a significant source of campaign money by the
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mid- 1980s that some reformers, including Common Cause, began to advance the need for more
gringent regulation of PACs as the most pressng issue in campaign finance debate.

The proliferation of PACs was one of the most notable direct consequences of the FECA.
From 1974 to 1986, the number of committees registered with the FEC increased from 1,146 to 4,157,
while the amounts they contributed to candidates rose from about $12.5 million to $105 million.% While
there were many causes of this growth, the campaign finance regulations were amagjor factor.>® The
FECA sanctioned PACs and groups and organizations had an incentive to form PACs sncethelaw
established a higher contribution limit for PACs than for individud donors. The FEC aso encouraged
PAC formation as aresult of the advisory ruling it issued to Sun Qil in 1975% sun Qi Company asked
the FEC if the PAC it planned to establish and other politica activities it proposed would be alowable
under the FECA. It dso asked whether it would be legd to use corporate funds to establish, administer,
and raise money for the PAC. The FEC confirmed that Sun could establish a PAC and decided that it
would be legd to finance the adminisrative and overhead costs with corporate funds. Thisdecision
resolved the most significant ambiguities regarding corporate PACs, and hundreds of corporations,
trade associations, and other groups took the guidance as an authoritative guiddine for forming and
adminigering PACs of their own.

The most notable indirect consequence of the FECA regulations was the rise of anew form of
party finance, which came to be known as soft money. Soon after the FECA took effect, party
organizations and, in particular, presdentia campaigns, began to seek out methods of circumventing the
expenditure and contribution limits that accompanied public funding. Among the tactics they pursued
was the aggressive exploitation of the exemption for party-related grass-roots and party building
activities. Asaresult of anumber of FEC advisory opinionsissued in the late 1970s, party committees
were dlowed to accept and spend monies not raised under federa contribution limits to pay
administrative costs and to finance other nonfedera election: related activities®™ Soon theregfter, Smilar
rules were gpplied to nationd party committees, alowing them to receive and spend funds not regulated
by federd law to finance the nonfedera share of their adminigtrative costs and other activities® So two

separate streams of regulatory decisiontmaking began to merge: Congress was loosening the restrictions
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on party spending, while smultaneoudy the FEC was loosening the redtrictions on party fundraisng. The
party committees took advantage of the opportunity to raise unrestricted funds and used them to
supplement the hard dallars they were spending to support federal candidates. Within a couple of
election cycles, the FEC decisions and innovative party practices had led to a new gpproach to
campagn funding and afundamenta change in the regulatory structure. This transformation occurred
without congressond ddiberation, public comment, or much apparent thought for the enormous
consequences it would have on the effectiveness of federd campaign finance laws.

By the end of the 1980s, soft money funding had become amgor component of national
eection financing, with both nationd parties spending tens of millions of soft dollars on Saff sdaries,
overhead, voter turnout programs and other politica efforts designed to affect the outcome of federa
contests, especidly the presdentid race. Mogt of this money was being raised through unlimited
contributions from sources such as corporations and labor unions that had long been banned from
participating in federd eections. Critics argued that soft money funding violated the provisons of the
FECA and charged that the FEC had failed to fulfill its responshility to enforce the law (see chapter 9).
But the FEC took no action to prohibit party committees from raising soft money, so thistype of funding
became a staple of federa campaigns.

In the 1990s, the nationd parties raised increasingly large sums of soft money. Soft money
receipts rose from $86 million in 1992 to about $260 million in 1996 to more than $495 million in 2000.
This steep jump was spurred in part by the parties discovery of issue advocacy advertisng, which
offered another method of circumventing FECA redtrictions. Beginning in the 1996 dection cycle, the
nationa party committees sponsored candidate- specific issue advertisements that were designed to
promote their presidentia nominees and, in subsequent dections, their House and Senate candidates.
These ads, because they did not “expresdy advocate’ the eection or defeat of afederd candidate,
were not regulated under the FECA and therefore could be financed in part with soft money.
Accordingly, these ads provided party committees with an effective means of supporting candidates
without having to be concerned with the contribution cellings or coordinated spending limits. Parties

capitalized on this option by raisng as much soft money as possible for this purpose.
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These financid trends led to a consensus among policymakers that the FECA was no longer
working and that fundamenta reform was necessary. But there was wide disagreement as to how the
problems should be fixed. Controversies regarding the desirability and potentia effects of various
proposds, including spending limitsin House and Senate races, public subsidies at the congressiond
levd, restrictions on PAC contributions, the dimination of soft money, regulation of issue advocacy, and
even the deregulation of campaign funding led to debates that often produced more heet than light.
While Congress considered different proposas, and at times achieved mgorities in both houses in favor
of aparticular bill, partisan gridiock and irreconcilable differences between the House and Senate
stymied mgor reform.

From time to time Congress did adopt some modifications of the campaign finance rules, but
these were mostly minor adjustments that were included in bills devoted to other subjects. In addition to
the 1984 increase in the amount of the public convention subsidy, the legidature repeded the tax credit
as part of atax packagein 1986 andin 1993, tripled the amount of the presidentia eection fund
income tax checkoff (raising it from $1 to $3 on single returns and from $2 to $6 on joint returns) as
part of the Omnibus Budget Reconciliation Act®®

Congress dso amended the reporting and disclosure provisions of the FECA in 1995 and 1999
to facilitate eectronic filing of disclosure reports. In December 1995, President Clinton signed alaw that
required the FEC to establish the technical and regulatory framework to enable committeesto file
reports via computer disk or other electronic means.® The law sought to promote on-line access to
FEC reports, areduction in the amount of paper filing and manua processing necessitated by the
disclosure system, and more efficient and cost-effective procedures for filers. In 1996, the FEC set forth
rules to make dectronic filing a redity, including procedures for accepting reports, amending reports,
and verifying the authenticity of reporl:s.70 At firgt avoluntary program, in 2000 e ectronic reporting
became arequirement for most of the candidates and committees registered with the FEC as aresult of
aprovison of the Treasury and General Government Appropriations Act of 2000.™ Adopted in 1999,
the act mandated that the FEC have dectronic filing requirements in effect as of January 1, 2000. Under

the rules adopted by the FEC to meet the terms of the new statute, any political committee or person,
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with the exception of Senate candidates, is required to file disclosure reports eectronicaly if total
contributions or expenditures within a caendar year exceed, or are expected to exceed, $50,000.
Committees or personsraising or spending less than this threshold sum have the option to file
electronically but are not required to do 20.”? As of the 2004 dection cycle, the Senate had yet to take
action to apply this dectronic reporting requirement to its own campaigns.

The mogt sgnificant change in politica finance regulations adopted prior to 2002 was an
amendment to the tax code adopted in 2000 that required committees organized under Section 527 of
the Internal Revenue Code to disclose their politicd activities. This act was aresponse to anew tacticin
politica finance that emerged in advance of the 2000 dections.

Section 527 of the tax code exempts “politicd organizations’ from income taxes. This
exemption was origindly intended to cover political party committees, candidate committees, and date
and federd politica committeesthat are registered and report to the FEC. But recent changesin Internd
Revenue Service (IRS) advice and court rulingsin the area of issue advocacy made it possible for
Section 527 groups to engage in politica activity without having to register either with the FEC or state
campaign finance authorities. The IRS determined that an organization may engage in activities that seek
“to influence the outcome of federa eections’ without being subject to FECA redtrictions or disclosure
requirements, provided that it does not “expressy advocate’ the dection or defeat of federd
candidates. Moreover, because these organizations are exempt from federa taxation, they can receive
gifts of more than $10,000 without being subject to the federd gift tax.”

Section 527 was established before issue advocacy advertising became a popular campaign
drategy. This provison did not require the disclosure of an organization’s contributors or expenditures,
since Congress at the time assumed that they would aready be disclosed to the FEC or the appropriate
dtate agency. This gap between the Internal Revenue Code and the FECA, a gap largely created by the
gray areaof “issue advocacy,” provided groups with aloophole in the disclosure requirements that
groups rapidly began to exploit in anticipation of the 2000 eection. Groups or individuds, induding
members of Congress, began to sponsor or establish committees under Section 527 for the express

purpose of raising and spending unlimited sums on candidate- Specific issue advocacy advertising or
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other political efforts designed to support federd candidates. In the first few months of 2000, more than
adozen such committees formed and announced their intentions to raise tens of millions of dollarsin
connection with federa eections. One such group, Republicans for Clean Air, gained nationd attertion
for the advertissmentsiit broadcast againgt Senator John McCain in anumber of presdentia

pri maries”*

In an uncharacteristic move given the recent history of campaign finance reform, Congress
swiftly reacted to this development and passed legidation to place disclosure requirements on Section
527 committees.”> The law, which was signed by President Bill Clinton on July 1, 2000, imposed
reporting obligations on Section 527 politica organizations that are not required to report to the FEC
and have amnua gross receipts in excess of $25,000. All Section 527 organizations meeting this revenue
threshold mugt file annua income tax returns smilar to Form 990 filed with the IRS by unions and other
organizations that are exempt under Section 501 of the tax code. In addition, these organizations must
report al contributors of $200 or more during a caendar year and expenditures of more than $500 to
any one source in acaendar year.

Congress did not address many of the issues raised by the advent of issue advocecy in its
Section 527 reform legidation, but it did make agtart by placing minimd reporting requirements on
these organizations. Congress was not able to agree on other proposed changes, including the
impaosition of limits on contributions, the extenson of disclosure to other committees organized under the
tax code, or the establishment of redtrictions on issue advocacy advertising. So even this regulatory

change did not obviate the pressing need for more comprehensive campaign finance reform.

The Bipartisan Campaign Reform Act of 2002

History suggests that the best prospects for reform occur when a new Congress faces some
mgor financial controversy or scandd that has taken place in a previous eection. For this reason, many
advocates of reform hoped that the 1996 dection would prove to be a catayst for fundamenta changes

in the system. That eection featured a nationd controversy over campaign fundraising, as the
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Democrats fund-raisng practices and the dleged “sdling” of access to the White House made
campaign finance reform amgor issue in apresdentid dection for the first time in decades. The
unprecedented financid activities of 1996, especidly the jJump in soft money and the advent of
candidate- specific issue advertisng, clearly demondtrated that the FECA'’ s regulatory structure had
essentidly become meaningless and that a wholesde change in the system waas sorely needed.

By the spring of 1997, Congress, the Department of Justice, and the FEC had initiated separate
investigations into party fundraisng practices during the 1996 dection. As aresult of these
investigations, the Democratic National Committee (DNC) was forced to admit that it had received at
least $3 million in contributions from illegd or questionable sources, which the party returned to these
donors.”® The White House also released documents that indicated that President Clinton had attended
103 “ coffees klatches’ with politica supporters and donors, who contributed atota of more than $25
million to the Democrats in 1996. The documents further revealed that Vice Presdent Al Gore had
made a number of fundraising telephone cals from his office, seeking contributions for the DNC in
amounts of $50,000 or more.””

Congress reacted by placing reform high on the legidative agenda, and deliberating on a number
of mgor reform proposas. The leading plan, known as the McCain-Fangold bill for itstwo principd
gponsors in the Senate, Republican John McCain of Arizona and Democrat Russdll Feingold of
Wisconsan, focused on the dimination of soft money and restrictions on the funding of candidate-specific
issue advertiang. A companion bill was sponsored in the House by Republican Christopher Shays of
Connecticut and Democrat Martin Meehan of Massachusetts. McCain and Feingold had sponsored a
bipartisan reform proposal in 1996, but the plan was defeated by a Republican-led filibuger. At the
art of the 105" Congress, the outlook for reform was promising, particularly snce McCain and
Feingold had trimmed down the broader |legidative package they had offered in the previous Congress
to focus on soft money and issue advocacy advertising. But in both the 105 and 106™ Congresses,
their bill achieved mgority support in both houses only to be defeated by afilibuster in the Senate led by
Republican Mitch McConnell of Kentucky, the legidation’s leading opponent.78
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When the new Congress convened in 2001, advocates of reform pressed their cause with
renewed conviction and strength. A spike in soft money fundraising, which nearly doubled from the
$262 million raised in 1996 to $495 million in 2000,79 and asurge in issue advocacy advertisngin
federd races, combined with McCain's unexpectedly strong bid for the 2000 Republican presidentia
nomination, strengthened the resolve of congressond reformers to pass the McCain-Feingold proposd.
The prospects of passage were dso improved by the results of the congressiond dections, which
produced a few additiona supporters of the bill, thus narrowing the seven or eight vote margin that had
upheld filibugtersin previous congresses by possibly three or four votes®

Under the leadership of McCain and Feingold, the Senate took action on reform legidation
early in the new sesson. The Senate held a wide-ranging, open debate on the bill in the spring of 2001,
which produced a number of amendments that were added to the origind proposa. The modified
proposa easily passed by amargin of 59 to 41, which represented again of Sx votes as compared to
the cloture vote that failed in the previous Congress.

The hill, however, continued to face determined opposition in the House. The Republican
leadership continued to advocate their aternatives and refused to bring Shays-Meehan to the floor. This
deadlock was not broken until January 2002, when House advocates of the bill garnered the support
needed for a successful discharge petition to force arule for debate onto the floor of the House®*

The legidative effort in the House took place in afavorable palitica climate created by the
bankruptcy of Enron Corporation, a giant energy company, and subsequent questions about the
influence of the corporation’s palitica contributions on legidative and adminidrative actions that
benefited the company. Enron’s chief officer, Kenneth Lay, was prominently identified as a supporter of
Presdent Bush, but Democrats and Republicans had accepted contributions from the company, which
gave members on both sides additiona incentive to embrace the cause of reform. Once the hill reached
thefloor, it easly passed the House, but not before anumber of changes were made, including
additional restrictions on thefinancial activities of state and local partiesin federal elections™

The Senate responded quickly to the House action. Democrats held mgority control in the
body, and with the prospects of a successful filibuster now unlikely, the mgor issue was whether the
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Senate would accept and adopt the House version of the bill, or go to conference committee to iron out
differences. Since a conference committee was viewed by reformers as avehicle for killing the bill,
McCain and Feingold pressed for adoption of the House bill as a subgtitute to the verson of McCain-
Feingold approved by the Senate in its previous on. After afew weeks of procedura wrangling, a
motion to end debate on a consent agreement to move the House hill to the floor was adopted by a 68
to 32 vote, and the Senate adopted the bill, now known as the Bipartisasn Campaign Reform Act
(BCRA), by a60 to 40 vote.®® on March 27, 2002 President George W. Bush signed the hill into law
with little fanfare®

As soon as BCRA was adopted, its congtitutiondity was chalenged in court. By thistime, a
legd challenge was widdy anticipated, snce Senator Mitch McConndl of Kentucky, one of the leading
opponents of the law, had announced weeks before find passage in the Senate that he was preparing a
legd complaint againg the proposed legidation. In dl, deven separate complaints were filed againgt the
actinthe U.S. Didrict Court for the Digrict of Columbia, involving more then eighty plaintiffs, ranging
from the Republican Nationd Committee and Cdifornia Democratic Party to the Nationd Rifle
Associaion, American Civil Liberties Union, and AFL-CIO. These actions challenged the
condtitutiondity of virtudly every aspect of the law.

BCRA'’s congressiona sponsors expected a court chalenge, and included in the law a provision
invoking the procedurd rules for federd courts that establish a process for expedited court review of
statutes that Congress deemsto be in need of prompt resolution. Accordingly, the Digtrict Court seated
aspecid three-judge pand, congsting of two district court judges and a presiding circuit court judge, to
conduct atrial on an expedited basis, with apped directly to the U.S. Supreme Court® To expedite
review, the three-judge pand consolidated the deven complaints into one case, McConnell v. Federal
Election Commission, and set drict timetables for the gathering of evidence and filing of briefs. In early
December 2002, the panel heard oral arguments in the case, and in May 2003 issued a 1,638 page
opinion that upheld some provisons of the law, but found others to be uncongtitutional or
nonj usticisble®® This ruling, however, had no effect on the implementation of the law, which went into

effect on November 6, 2002, the day after the midterm federa elections, because the District Court
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issued a stay of the ruling soon after it was released, pending review of the decison by the Supreme
Court.

The Supreme Court quickly began its review in an effort to determine the law in advance of the
2004 elections. By the end of the summer of 2003, briefs had been submitted to the court, and in early
September, the court scheduled an unusudly long four hours of oral argument to consider the array of
issues raised in the complicated case. Three months later, the court issued its opinion. In aruling that
surprised many observers, particularly given the divisonsin the lower court ruling, the court upheld dl of
the mgjor provisons of the law, abeit in some instances by the narrow margin of 5-4.%” The court only
sruck down the law’ s prohibition on contributions by minors and a provision that would have required
party committees to decide whether to make independent or coordinated expenditures in support of a
candidate at the time of a candidate’ s nomination.

BCRA was designed to restore the regulatory structure established by the FECA by addressing
the problems raised by soft money and issue advocacy advertisng. But the legidative maneuvering
required in passing the bill and the focus of advocates on possible methods of evading the law led to a
number of other mgor provisons, including regtrictions on fundraising by federd politicians for
organized groups, increases in some contribution limits, and specid provisos for candidates facing sdlf-
financed opponents. As aresult, BCRA isacomplex and technicd statute that moves the regulation of
political finance beyond the origina borders established by the FECA. %

One of the centrd pillars of BCRA isaban on soft money at the nationd leve. The law
prohibits a nationa party committee, including any entities directly or indirectly established, financed,
maintained, or controlled by such acommittee or any agent acting on a committee' s behdf, from
soliciting, receiving, spending, transferring, or directing to another person any funds that are not subject
to federd source prohibitions, contribution limits, and reporting requirements. It dso restricts fundraising
and expenditures by federd officeholders or candidates, or agents acting on behdf of an officeholder or
candidate. These individuas may not solicit, receive, direct, transfer, or spend fundsin connection with
an dection for federd office, including funds for any activity defined as afederd eection activity, unless
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the monies used for these activities conform to the limitations, prohibitions, and reporting requirements
of the Act.

To discourage circumvention of these restrictions, the law dso regulates fundraisng by federd
officeholders or candidates and nationd party committees for other organizations that conduct activities
related to federd dections. For example, national party committees or their agents, as well as state and
locd party committees and their agents, are specificaly barred from soliciting funds or otherwise
financidly supporting tax-exempt organizations that are engaged in activities, such as voter registration
and mobilization programs, that are carried out “in connection with” federd dections. Smilarly, nationa
and dtate party committees or their agents are banned from raising soft money for certain organizations
that operate under Section 527 of the Internd Revenue Code. In short, the law attempts to prevent
party committees from circumventing the soft money ban and disclosure requirements by railsing
unregulated funds for interest groups or Section 527 committees.

In recognition of the multi-varied roles that federd dected officids or candidates often fulfill, the
law does make some dlowances for certain types of fundraisng that might occur outside of the federd
limits. It exempts from the soft money prohibition individuas who are candidates for Sate or locd office
and raising money under state law for activitiesthat only refer to astate or local candidate. So a
member of the House who is running for governor can solicit contributions for the gubernatoria
campaign in excess of the amounts allowed by federd law, s0 long asthe moniesareraised in
accordance with state law and used only for the gubernatorid race, not afedera contest. Federd
officeholders or candidates and nationd party committee officids can participate in state and locd party
fundraising events as a speaker or featured guest, but may not solicit funds for the event that are not
subject to federd contribution limits. Findly, federd eected officids and candidates may raise money
from individuas (not corporations or labor unions) of up to $20,000 for certain tax-exempt charitable
organizations provided that these organizations do not conduct voter registration and turnout programs
astheir principa purpose.

BCRA ds0 satsforth more explicit rules regarding the types of state and locdl party activity that
have to be financed with federdly regulated funds. Most importantly, the statute closes the issue



38

advocacy loophole by requiring that any state or loca party-financed public communication thet features
afederd candidate and promotes, supports, attacks, or opposes a candidate for federa office must be
funded with hard money. Furthermore, any voter registration drives conducted in the last 120 days of a
federd dection are defined as federd eection activity that must be funded with hard money. Asfor
voter identification and turnout programs, the provisons generdly limit state and locd partiesto hard
money only if they occur in an dection in which afederd candidate is on the balot. BCRA thus places
greater redtrictions on state and local party campaign spending than was the case under previous FEC
adlocation rules.

The congressond sponsors of BCRA recognized that a ban on soft money would reduce the
revenues available to national party committees. To provide some partid compensation for this
anticipated | oss, the statute increases some contribution limits. The law increases the aggregate amount
of hard money that an individua donor may contribute to candidates, parties, and PACs to $95,000 per
election cycle, nearly double the FECA'’ s aggregate ceiling of $25,000 per calendar year (the equivaent
of $50,000 per dection cycle). Within this aggregate limit, the statute provides a sub-limit of $57,500
every two years in aggregate contributions to parties and PACs (though no more than $37,500 of this
amount may be given to entities other than nationa party committees). Thus, a donor who chooses to
do so may contribute up to $57,500 every two years to party committees. With respect to contributions
by individuds to specific party committees, the BCRA raises the annud limit on contributionsto a
national party committee from $20,000 to $25,000 and the dlowable amount to a state party committee
under federd law from $5,000 to $10,000. The law aso raises the amount an individua may contribute
to afederal candidate from $1,000 per election to $2,000 per eection, and increases the combined
amount a nationa party committee and senatoria committee may give to a Senate candidate to
$35,000, double the $17,500 dlowed by the FECA. All of these contribution ceilings, except for the
$10,000 gate party committee limit, are indexed for inflation. But the changes were limited to individud
donations. The law made no changesin the amounts an individua may contribute to a PAC or in the

sum a PAC may contribute to a party committee or another PAC.
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In a marked departure from the approach followed under the FECA, the new rules ease
contribution limits and party coordinated spending ceilings in certain circumstances when a candidate is
facing a sdf-financed opponent. This agpect of the law is known as “the millionaire s provison,” snce it
was designed to address the concerns of incumbent legidators who feared the possibility of facing a
wedthy, free-spending opponent. Because the Supreme Court has ruled that candidates can spend
unlimited amounts of their own money (unless they accept public funds), Congress adopted an gpproach
that would make it easier for candidates to raise money when running againgt awedthy opponent. The
datute sets forth acomplicated set of formulas that trigger higher contribution limits and higher levels of
party support for candidates opposed by a self-funded chalenger who is spending substantia amounts
of personal money on his or her own campaign. In both the Senate and House, once a sdlf-funded
candidate exceeds a designated threshold of personal spending on acampaign (caled the “ oppostion
persona funds amount,” which isameasure of the persond spending of awedthy candidate minusthe
amount spent by an opponent), higher contribution limits are applied to the candidate who is not self-
funded. The law establishes a threshold in Senate eections of $150,000 plus a sum equd to $0.04 times
the state’ s digible voting population; in House races, the threshold is $350,000. Once a sdif-funded
candidate has reached 110 percent of the totd “ oppaogition persond funds amount,” higher contribution
limits would be triggered for his or her chalenger. Depending on the amount spent by the self-funded
candidate, contributions can be increased by up to six-fold in Senate races ($12,000 per donor) or up
to three-fold ($6,000) in House races. In both Senate and House contests, when the highest trigger
amounts of personal spending are reached, the cellings on party coordinated expenditures are lifted for
the candidate who is not salf-funded.

Given the recent flood of issue advocacy advertising in federd dections, congressond
reformers were especialy cognizant of the need to strengthen the regulations governing this form of
campaign spending. The congressiona sponsors knew that a ban on soft money and greater regulations
on party spending would provide a strong incentive for donors to shift their contributionsto PACs or
other organized palitical groups, which would be able to use unregulated funds for issue advocacy
advertisng campagns. The other centrd pillar of law, complementing the soft money ban, was
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regulation of the funding of issue advocacy communications, particularly advertisements that festured
federal candidates.

To address the problem of issue advocacy, BCRA expanded the redlm of regulated politica
communications beyond the “magic words’ doctrine that the Supreme Court suggested in Buckley
(where the incluson of words such as “vote for” or “dect” in communication were viewed as the trigger
for regulation) to encompass advertisements that were targeted at federal candidates but did not use
specific words of express advocacy. Accordingly, the law establishes a new regulatory standard for
express advocacy by defining “ €ectioneering communications,” as any broadcast, cable, or satellite
communications theat refer to aclearly identified federd candidate, are made within 60 days of a generd
election or 30 days of aprimary eection, and are targeted to the eectorate of the candidate. The law
a0 contains an dternative standard that includes any broadcast, cable, or satdllite communication that
promotes or supports, or attacks or opposes a federal candidate (regardliess of whether it expressly
advocates a vote for or againgt a candidate), and is suggestive of no other plausible meaning other than
an exhortation to vote for or againgt a candidate.

BCRA seeksto redefine the concept of express advocacy to include the types of issue ads
targeted to federd candidates that have proliferated in recent dection. It does so by drawing aline
conggting of sated criteriathat principaly seek to iminate corporate and union funding for such
advertisements and by limiting regulation to television or radio advertissments. Communications that
qudify as dectioneering communications can sill be broadcast or otherwise distributed, but they cannot
be financed with corporate or labor union funds. To give further effect to this aspect of the law, BCRA
cdls upon the FEC to develop new regulations for determining what congtitutes “coordinated activity” to
ensure that organized groups and political committees do not coordinate their efforts with federd
officeholders or candidates or party committees.

BCRA dso requires the disclosure of the costs of such “éeectioneering communications’ by any
spender (including individuals and unincorporated associations) who exceeds $10,000 in aggregate
expenditures, and disclosure of any contributions of more than $1,000. If an organization etablishes a

separate fund to finance dectioneering communications congsting exclusvey of donations from



41

individuds, only donors to the fund need to be disclosed; if no separate fund is created, then donorsto
the organization generdly have to be disclosed.

Even with these new provisons, BCRA leaves anumber of areas of interest group
electioneering unregulated. No new restrictions are placed on any interest group communications that
occur outside of the 60-day or 30-day window periods; independent, nonexpress advocacy
advertisng done during the pre-window period, even if it features afederal candidate, can be financed
with unregulated monies, just as was the case prior to the adoption of the BCRA. Furthermore, this
expanded sphere of regulation does not include other communications, including voter guides, direct
mall, Internet communications, or telephone program caling. The new law places no new redtrictions on

the financing of these types of communications.

Concluson

The adoption of BCRA represents the most recent step in our nation’ s long history of regulaing
the role of money in federa eections. It will not be the last. Even before the fate of the BCRA was
decided, advocates of reform noted that BCRA was an incrementa step that failed to address the need
for comprehengive reform of the system. In the wake of its adoption, reform groups renewed their calls
for further legidation to reform the presidentia public funding system, provide some sort of reduced-
cost or free broadcast time to federal candidates, and restructure the FEC. These cdls became more
urgent in response to theinitid experience under BCRA and the financing of the 2004 campaign. As
soon as the FEC issued regulations to implement the new law, advocates of reform filed complaints
agang the agency, charging that the Commission had created new loopholesthat violated BCRA’s
provisons, and pressed the case for the creation of a new enforcement agency. In the presidentid race,
both mgor party nominees rgjected public funding during the primaries, which raised fundamentd
questions about the future of the presidentia public funding system. The growing role of Section 527
organizaionsin the financing of eectioneering activities and amgor controversy concerning the

goplication of federd campaign finance restrictions to these groups renewed the debate on the regulation
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of 527s. A new eraof reform has thus begun, but like those that preceded it, it has not resolved the

enduring debate concerning the role of money in American palitics.
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