Marathon Oil Co. v. Environmental Protection Agency
564 F.2d 1253 (9th Cir. 1977)

JUDGES: Wallace and Sneed, Circuit Judges, and Alfonso J. Zirpoli, District Judge.  Wallace, Circuit Judge, dissenting.

SNEED, Circuit Judge:

In these consolidated cases, petitioning oil companies challenge effluent limitations contained in permits issued to them under section 402 of the Federal Water Pollution Control Act. In cases 75-3794 and 75-3796, the permits provide for the limited discharge of deck drainage, produced water, and sanitary wastes from the companies' offshore oil and gas platforms. The permits in case 75-3795 allow the limited discharge of produced water from onshore facilities designed to separate gas and crude oil from the produced water. Petitioners . . . raise significant statutory . . . objections to the procedure followed by the Environmental Protection Agency (EPA) in issuing permits under section 402 of the Act.

I. 

History of the Dispute.

A. Offshore Oil  Drilling and Waste Problems.

Petitioners in cases 75-3794 and 75-3796 operate offshore platforms in Cook Inlet,   Alaska. The platforms are self-contained structures with live-on crews that can number up to 50 men during drilling operations. In addition to drilling, a number of related and necessary operations are conducted regularly on board the platforms and contribute to the platforms' waste. Particularly relevant to this dispute are cleaning activities, rig moving, and rig conditioning.

Three forms of waste must be disposed of from the platforms and are the subject of the permit provisions under challenge - deck drainage, produced water, and sanitary wastes. Deck drainage collects on the curbed platform decks from a variety of sources such as platform equipment, drilling equipment, deck washings, and rain; the drainage is composed of a shifting composite of substances that include fresh water, salt water, oil, grease, drilling muds, and soaps. Produced water rises inescapably along with the desired oil and gas from their subsurface formations. Sanitary wastes pass from the lavatories, showers, etc., used by the workers stationed on the platforms. The wastes can either be disposed of offshore or be pumped to shore and then disposed of. At present, only sanitary wastes are disposed of offshore by all the platforms in Cook Inlet. Some of the platforms pump their deck drainage to shore. All of the platforms pump their produced water to shore for treatment before disposal. However, onshore disposal of deck drainage and produced water is not expected to continue indefinitely.  Ultimately all of the platforms expect to discharge all three of the wastes offshore. Thus, . . . the permits were requested to cover and do cover all three forms of waste.

Petitioners in case 75-3795 operate three onshore facilities which separate gas and crude oil from produced water. As noted earlier, offshore platforms in Cook Inlet currently pump their produced water to shore for treatment and disposal at these facilities.

B. Statutory Scheme.

Under the Federal Water Pollution Control Act, as amended in 1972 (hereinafter the Control Act), it is unlawful to discharge any pollutant into a navigable water without first obtaining a permit under section 402 of the Control Act. Section 402(a) of the Control Act authorizes the Administrator to issue a permit if he determines, inter alia, that the discharge would meet the requirements of section 301 of the Control Act. Section 301(b)(1)(A), in turn, limits discharges prior to July 1, 1983, to those achievable by use of "the best practicable control technology currently available" (hereinafter referred to as BPCTCA), as defined by section 304(b)(1) of the Control Act. 

It is the practice of the EPA, before issuing a permit under section 402, to obtain from the appropriate state government a certificate stating that the permit limitations will comply with relevant state law. A state can waive its certification right either explicitly or by failing to respond to a certification request within 30 days. In summary, before an effluent limit is set by the EPA, the Agency must determine that the limit is representative of BPCTCA and obtain a certification by the state government.

As to the proper procedure to be followed in drafting and issuing the permits, section 402 of the Control Act requires the Administrator to provide an "opportunity for public hearing." The EPA has not interpreted this mandate as requiring a full adjudicatory hearing under sections 554, 556, and 557 of the Administrative Procedure Act (hereinafter the APA). 13 However, pursuant to 40 C.F.R. § 125.36, "interested persons" may request and the Administrator, in his discretion, may grant an adjudicatory hearing. This adjudicatory hearing, however, will not necessarily incorporate all of the procedural requirements of sections 554, 556, and 557 of the APA.

13   5 U.S.C. §§ 554, 556 & 557 (1970).

 C. Administrative Proceedings.

1. Cases 75-3794 and 75-3796: Offshore platforms.

In late 1971 and early 1972, petitioners applied for discharge permits from the Army Corps of Engineers pursuant to the Federal Refuse Act. Before the Corps could take action on petitioners' applications, however, the Refuse Act was superseded by the Federal Water Pollution Control Act Amendments of 1972. Therefore, in mid-1973 petitioners applied to the EPA for permits under section 402 of the Control Act. Draft permits were circulated by the Seattle Regional Administrator in September of 1973; after informal public hearings in October, the permits were tentatively issued in December of 1973.

These initial permits contained limits on the discharge of deck drainage of 25 milligrams per liter (mg/1) daily average and 75 mg/1 daily maximum (typically expressed as a combined limit of "25/75 mg/1"). The permits made no provision for upsets or malfunctions in the pollution control system. The permits also prohibited bypassing of the control system "except (i) where unavoidable to prevent loss of life or severe property damage, or (ii) where excessive storm drainage or runoff would damage any facilities necessary for compliance with the effluent limitations and prohibitions of their permit." 

Pursuant to petitioners' request under 40 C.F.R. § 125.36, the Administrator granted further consideration of the proposed permits, including an adjudicatory hearing with the right of cross-examination.  Shell Oil Company requested and was granted a hearing separate from the other petitioners. Both the Shell hearing and the "consolidated" hearing were held in August of 1974.

All petitioners argued that the discharge standards had been set at too low a level. . . . In addition, petitioners in both hearings attacked the failure of the permits to provide for malfunctions and upsets in the pollution control system and argued for more liberal bypass provisions that would cover prolonged but necessary periods of equipment repair and maintenance.

After reviewing the record certified by the Administrative Law Judge, the Regional  Administrator reaffirmed his 25/75 mg/1 limit with respect to deck drainage and refused to enact any limit with respect to produced water due to a paucity of data and the "uncertainty" of petitioners' plans to begin discharging produced water offshore. The Regional Administrator also declined to add upset provisions to the permits or to liberalize the bypass provisions already contained in the permits.

The petitioners thereupon requested and were granted direct review by the Administrator pursuant to 40 C.F.R. § 125.36(n). The Administrator accepted written briefs and held oral argument in August of 1975. The Administrator, with the aid of a Chief Judicial Officer and EPA technical personnel, issued his decisions on September 25, 1975, raising the limits for deck drainage to 65/90 mg/1, setting an alternative standard for deck drainage of 5/9.25 pounds per day, and setting limits for produced water of 48/72 mg/1. The Administrator affirmed the Regional Administrator's decision to deny upset provisions and liberalized bypass provisions.

This action followed. Since the filing of the action, the EPA has issued final permits in line with the Administrator's decision. Prior to issuance of the final permits, the Regional Administrator requested certification from the State of Alaska. Alaska initially notified the Regional Administrator that the discharge limits for both deck drainage and produced water should be tightened to 25/50 mg/1; on the other hand, Alaska also asked that upset provisions be added to the permits. However, on June 30, 1976, Alaska waived its right to certify the permits.

  2. Case 75-3795: Onshore facilities.

Tentative permits for the discharge of produced water from petitioners' onshore facilities were issued by the EPA in December of 1973. As in the case of the offshore platforms, petitioners had originally applied for discharge permits from the Corps of Engineers pursuant to the Federal Refuse Act. However, as explained above, the Federal Refuse Act was superseded by the Federal Water Pollution Control Act Amendments of 1972.

The tentative permits set discharge limits of 15/30 mg/1. Like the offshore permits, no provision was made for upsets or malfunctions in the pollution control system. The permits also strictly limited bypassing to those cases where bypassing was necessary to prevent loss of life or severe property damage or where excessive storm drainage would otherwise damage the treatment facilities.

Petitioners were granted a consolidated hearing on their permits pursuant to their request under 40 C.F.R. § 125.36. Petitioners challenged the failure to include upset provisions and more liberal bypass provisions in their permits. The petitioners also urged that the effluent limitation be liberalized. According to petitioners Marathon and Atlantic Richfield, the permit standard should be set at 68/100 mg/1; Shell argued for an even higher limit of 75/120 mg/1. After reviewing the record certified by the Administrative Law Judge, the Regional Administrator set a new effluent limitation of 25/50 mg/1, but refused to authorize upset provisions or to liberalize the bypass provisions.

Pursuant to petitioners' request under 40 C.F.R. § 125.36(n), direct review by the Administrator was then granted. After an informal conference, written briefs were accepted and oral arguments were held in August and September of 1975. The Administrator issued his decision on September 25, 1975 with the help of a Chief Judicial Officer and EPA technical personnel. The Administrator set an effluent limit of 48/72 mg/1; he refused, however, to include either upset or more liberal bypass provisions in the permits.

Before issuing final permits in line with the Administrator's decision, the Regional Administrator requested certification from the State of Alaska. Alaska initially notified the Regional Administrator that the discharge limitations should be set at 15/30 mg/1, as in the tentative permits; on the other hand, Alaska asked [**16]  that upset provisions be added to the permits. Alaska later waived its right to certify the permits and final permits were issued on September 3, 1976.

II. 

Procedural Attacks.

A. Statutory Challenges.

Petitioners contend that the EPA, before issuing permits under section 402 of the Control Act, must afford applicants formal adjudicatory hearings that adhere to the requirements of sections 554, 556 and 557 of the APA. 22 In line with this contention, petitioners argue that, while they were given adjudicatory hearings, those hearings diverged in certain important respects from the strict requirements of the APA. Specifically, petitioners urge that the Regional Administrator, rather than the Administrative Law Judge, rendered the initial decision, in contravention of sections 554(d) and 557(b) of the APA, and that the Administrator considered evidence outside of the record, in conflict with section 556(e) of the APA. 

Support for the petitioners' first contention is provided by the recent opinion of the Seventh Circuit in United States Steel Corp. v. Train, 556 F.2d 822 (7th Cir., 1977), holding that the APA provisions are indeed applicable to section 402 proceedings. We agree with the Seventh Circuit that the APA adjudicatory hearing requirements apply. However, we reach this result by a slightly different route. 25 As to  the EPA's adherence to the APA in this instance, the Administrator apparently did consider evidence outside of the record in making his determination, requiring a limited remand. In all other respects, however, the APA requirements were followed.

25   The Seventh Circuit ultimately rested its holding on section 558(c) of the APA, 5 U.S.C. § 558(c) (1970), which reads in relevant part: 

   "When application is made for a license required by law, the agency, with due regard for the rights and privileges of all the interested parties or adversely affected persons and within a reasonable time, shall set and complete proceedings required to be conducted in accordance with sections 556 and 557 of this title or other proceedings required by law and shall make its decision."
 According to the Seventh Circuit, this section requires full adjudicatory hearings to be held whenever "application is made for a license required by law." At p. 833. We disagree. Section 558(c) merely requires that any proceeding required to be conducted in accordance with sections 556 and 557, or any other proceeding required to be held by law, must be set and completed and a decision made, all within a reasonable time and with due regard for the interests of the parties. Section 558(c) does not independently provide that full adjudicatory hearings must be held. It merely requires any adjudicatory hearings mandated under other provision of law to be set and completed in an expeditious and judicious manner.

Our interpretation of section 558(c) is supported by both the legislative history of the APA and judicial precedent. According to a Senate Judiciary Committee print, the quoted language merely "requires that applications be determined promptly." Legislative History of the Administrative Procedure Act, 79th Cong., 2d Sess., at 35 (1946). The House Judiciary Committee commented on an early version of section 558(c) that "it does not provide for a hearing where other statutes do not do so." Id. at 275. To similar effect is the Attorney General's Manual on the APA, published shortly after passage of the APA. "The import of this sentence is that an agency shall hear and decide licensing proceedings as quickly as possible. Should the licensing proceedings be required by statute to be determined upon the record after opportunity for an agency hearing [the language of section 554(a)], an agency will be required to follow the provisions as to hearing and decision contained in [sections 556 and 557]. As to other types of licensing proceedings, the Act does not formulate any fixed procedure (just as no fixed procedure has been formulated for adjudications other than those that are required by statute to be determined on the record after opportunity for an agency hearing)." Attorney General's Manual on the Administrative Procedure Act 89-90 (1947) (emphasis added). Many courts have held that licensing proceedings not satisfying the requirements of section 554(a) of the APA need not observe the adjudicatory hearing requirements of the APA. The only court previously to rule directly on the interpretation of § 558(c) adopted by the Seventh Circuit rejected it without discussion. See Lincoln Transit Co. v. United States, 256 F. Supp. 990, 994 (S.D.N.Y.1966) (3-judge court).

   1. Applicability of the APA.

In setting out procedures that an agency must follow in making "adjudicatory" determinations, Congress recognized that certain administrative decisions closely resemble judicial determinations and, in the interest of fairness, require similar procedural protections. 26 These "quasi-judicial" proceedings determine the specific rights of particular individuals or entities. And, like judicial proceedings, the ultimate decision often turns, in large part, on sharply-disputed factual issues. As a result, such APA procedures as cross-examination of key witnesses are needed both for the protection of affected parties and to help achieve reasoned decisionmaking. At the opposite end of the pole are agency determinations that depend less on the resolution of factual disputes and more on the drawing of policy; 27 such "rulemaking" decisions must by necessity be guided by more informal procedures. See Bi-Metallic Investment Co. v. State Board of Equalization, 239 U.S. 441, 36 S. Ct. 141, 60 L. Ed. 372 (1915). According to the Attorney General's Manual on the APA, issued shortly after the APA was passed, 

   "the entire act is based upon  [this] dichotomy between rule making and adjudication . . . . Rule making . . . is essentially legislative in nature, not only because it operates in the future but also because it is primarily concerned with policy considerations . . . . Typically, the issues relate not to the evidentiary facts, as to which the veracity and demeanor of witnesses would often be important, but rather to the policy-making conclusions to be drawn from the facts . . . . Conversely, adjudication is concerned with the determination of past and present rights and liabilities . . . . In such proceedings, the issues of fact are often sharply controverted." Attorney General's Manual on the Administrative Procedure Act, at 14-15 (1947).

26   The Supreme Court so recognized in Morgan v. United States, 298 U.S. 468, 56 S. Ct. 906, 80 L. Ed. 1288 (1936). The Court there described such "quasi-judicial" proceedings as characterized by "the taking and weighing of evidence, determinations of fact based upon the consideration of the evidence, and the making up of an order supported by such findings." Id. at 480, 56 S. Ct. at 911.

27   While factual inferences must often be made in rulemaking proceedings, they are "used in the formulation of a basically legislative-type judgment, for prospective application only, rather than in adjudicating a particular set of disputed facts." United States v. Florida East Coast Ry. Co., 410 U.S. 224, 246, 93 S. Ct. 810, 821, 35 L. Ed. 2d 223 (1973).

Working from this basic dichotomy, the setting of effluent limitations under section 402 of the Control Act is clearly "adjudicatory" in nature and requires the special protections of sections 554, 556 and 557 of the APA. Unlike, for example, section 304 proceedings which lead to the promulgation of industry-wide effluent limitation guidelines and which are in large measure policymaking, section 402 proceedings focus on whether particular effluent limitations are currently practicable for individual point sources. As the instant proceeding well demonstrates, the factual questions involved in the issuance of section 402 permits will frequently be sharply disputed. Adversarial hearings will be helpful, therefore, in guaranteeing  both reasoned decisionmaking and meaningful judicial review.  In summary, the proceedings below were conducted in order "to adjudicate disputed facts in particular cases," not "for the purpose of promulgating policy-type rules or standards." The protections of sections 554, 556 and 557 of the APA are therefore particularly appropriate. 29 See United States v. Florida East Coast Railway Co., 410 U.S. 224, 245, 93 S. Ct. 810, 35 L. Ed. 2d 223 (1973).

29   Cf.  United States v. Florida East Coast Ry. Co., 410 U.S. 224, 247, 93 S. Ct. 810, 822, 35 L. Ed. 2d 223 (1973) (Douglas, J., dissenting): "It is [not] within our traditional concepts of due process to allow an administrative agency to saddle anyone with a new rate, charge, or fee without a full hearing that includes the right to present oral testimony, cross-examine witnesses, and present oral argument."

 The EPA agrees that the challenged proceedings were adjudications. The APA specifically provides that licensing proceedings, which term includes the issuance of permits, are adjudications.  5 U.S.C. §§ 551(6)-(7) & (9) (1970). However, the EPA observes that sections 554, 556 and 557 of the APA only apply to adjudications "required by statute to be determined on the record after opportunity for an agency hearing." 5 U.S.C. § 554(a) (1970). Since section 402(a)(1) of the Control Act requires only an "opportunity for public hearing" and fails to specify that permit limitations must be "determined on the record," the EPA argues that the formal adjudicatory hearing provisions of the APA are inapplicable. We disagree. 30
30   The Supreme Court has held that the presence or absence of the phrase "on the record" is extremely relevant in determining under section 553 of the APA whether particular rulemaking proceedings must be conducted in accordance with sections 556 and 557. See United States v. Florida East Coast Ry. Co., 410 U.S. 224, 93 S. Ct. 810, 35 L. Ed. 2d 223 (1973); United States v. Allegheny-Ludlum Steel Corp., 406 U.S. 742, 92 S. Ct. 1941, 32 L. Ed. 2d 453 (1972). However, the Court made it clear that its ruling was limited to "exercises of legislative rulemaking power rather than adjudicatory hearings." 406 U.S. at 757, 92 S. Ct. at 1950. This dichotomy is supported by the Attorney General's Manual on the APA. "With respect to rule making, it was concluded, supra, that a statutory provision that rules be issued after a hearing, without more, should not be construed as requiring an opportunity for the expression of views. That conclusion was based on the legislative nature of rule making, from which it was inferred, unless a statute requires otherwise, that an agency hearing on proposed rules would be similar to a hearing before a legislative committee, with neither the legislature nor the agency being limited to the material adduced at the hearing. No such rationale applies to administrative adjudication." Attorney General's Manual, supra note 26, at 42-43.

 First, the provision for judicial review of permit proceedings contained in section 509(b)(1) of the Control Act indicates that section 402 determinations must be made "on the record," despite the failure of section 402 so to provide. According to the Attorney General's Manual on the APA, a requirement that administrative decisions be "on the record" can be "clearly implied in the provision for judicial review . . . in the circuit courts of appeal." Attorney General's Manual, supra, at 41. Thus, even if the requirements for invoking the adjudicatory hearing provisions of the APA are read rigidly, they are met in this case.

Moreover, whether the formal adjudicatory hearing provisions of the APA apply to specific administrative processes does not rest on the presence or absence of the magical phrase "on the record." Absent congressional intent to the contrary, it rests on the substantive character of the proceedings involved. The 79th Congress' purpose in limiting the APA provisions to determinations made "on the record" after opportunity for a hearing was not to provide future Congresses with a talisman that they would use to signify whether or not sections 554, 556 and 557 of the APA should apply. It was to limit the sections' applications to those types of adjudications, discussed above, needing special procedural safeguards. The APA defines "adjudication" broadly as an agency process leading to a final disposition "other than rulemaking." 5 U.S.C. §§ 551(6)-(7) (1970). But not all "non-rulemakings" are "adjudications" of the nature outlined above and calling for special protective proceedings. Thus, Congress inserted section 554's prefatory language cited by the EPA to exclude from the residual definition of adjudication "governmental functions, such as the administration of loan programs, which traditionally have never been regarded as adjudicative in nature and as a rule have never been exercised through other than business procedures." Attorney General's Manual, supra, at 40. The setting of effluent limitations under section 402 of the Control Act, however, falls squarely within the mainstream of traditional adjudications.

The failure of Congress to provide for any hearing whatsoever within an administrative process may well be a valid indication that Congress either did not feel that it was providing for an "adjudication" in the traditional sense of the word or did not intend the APA procedures to apply. However, if a statute provides for a hearing, similar weight should not typically be accorded to Congress' failure to specify that determinations must be made "on the record." 31 The legislative history of the APA does not suggest that the specific words "on the record," or words of similar effect, must be contained in a statute in order to invoke the adjudicatory hearing requirements of the APA.  According to the report of the Senate Judiciary Committee, section 554's prefatory language, including the phrase "on the record," was intended to limit applicability to "cases in which other statutes require the agency to act upon or after a hearing." Legislative History of the Administrative Procedure Act, 79th Cong., 2d Sess., at 202 (1946) (emphasis added). Neither is there any indication in the legislative history of the Federal Water Pollution Control Act Amendments of 1972 that Congress, by omitting the phrase "on the record," intended  to deny applicants for effluent discharge permits the protection of the APA's adjudicatory hearing provisions. 32
31   According to the Attorney General's Manual on the APA, it should be "assumed that where a statute specifically provides for administrative adjudication . . . after opportunity for an agency hearing, such specific requirement for a hearing ordinarily implies the further requirement of decision in accordance with evidence adduced at the hearing. Of course, the foregoing discussion is inapplicable to any situation in which the legislative history or the context of the pertinent statute indicates a contrary congressional intent." Id. at 43 (citations to legislative history omitted).

32   It is conceivable that Congress chose to leave the question of whether hearings under section 402 should be conducted in accordance with the APA's adjudicatory provisions for the courts to decide once experience indicated whether section 402 proceedings developed to be more adjudicatory or rulemaking in character.

 In summary, the crucial question is not whether particular talismanic language was used but whether the proceedings under review fall within that category of quasi-judicial proceedings deserving of special procedural protections. The focus of our inquiry should be on the nature of the administrative determination before us. As discussed in detail above, permit proceedings under section 402 of the Control Act would appear to fall precisely within the category of proceedings Congress sought to address in the APA. Sections 554, 556 and 557 of the APA must, therefore, be applied. "It would be a disservice to our form of government and to the administrative process itself if the courts should fail, so far as the terms of the Act warrant,  to give effect to its remedial purposes where the evils it aimed at appear." Wong Yang Sung v. McGrath, supra. 33
33   We might also observe that a major purpose of the APA "was to introduce greater uniformity of procedure and standardization of administrative practice among the diverse agencies whose customs had departed widely from each other. We pursue this no further than to note that any exception we may find to its applicability would tend to defeat this purpose." Wong Yang Sung v. McGrath, 339 U.S. 33, 41, 70 S. Ct. 445, 450, 94 L. Ed. 616, modified, 339 U.S. 908, 70 S. Ct. 564, 94 L. Ed. 1336 (1950).

2. EPA's Adherence to the APA.

a. Did the Regional Administrator err in making the initial decision?

Petitioners concede that they were granted hearings which met in large measure the adjudicatory hearing requirements of the APA. However, as outlined earlier, following the hearings, the hearing records were certified to the Regional Administrator who proceeded to make initial permit decisions on the basis of the records. Petitioners contend that, under sections 554(d) and 557(b) of the APA, the Administrative Law Judge was required to make the initial decisions or, at least, recommend decisions to the Regional Administrator. We disagree, as did the Seventh Circuit in the similar case of United States Steel Corp. v. Train, supra, at p. 833.

Sections 554(d) and 557(b) of the APA do not apply to adjudications involving "applications for initial licenses." 5 U.S.C. §§ 554(d)(A) & 557(b) (1970). Section 551(8) of the APA defines "license" as, inter alia, "the whole or a part of an agency permit." An initial license is an "original license as contradistinguished from renewals or amendments of existing licenses." There is nothing in the record to suggest that petitioners currently hold a discharge permit; while permits were requested from the Corps of Engineers, the permits were never granted. Thus, the EPA was determining an application for an "initial license" and sections 554(d) and 557(b) of the APA were inapplicable.

b. Consideration of extra-record materials.

The APA requires that an agency confine itself to the record in making adjudicatory determinations.  5 U.S.C. § 556(e) (1970). . . .  The evidence indicates that the Administrator of the EPA made excursions outside of the record in issuing the decisions under challenge here. 34 However, "to constitute fatal error it must appear that an administrative agency's journey outside the record worked substantial prejudice." Id.; see United States v. Pierce Auto Freight Lines, 327 U.S. 515, 528, 66 S. Ct. 687, 90 L. Ed. 821 (1946). To determine whether substantial error resulted from the Administrator's actions here, it is necessary to examine his excursions from the record in the context of the substantive issues posed by the permit applications. Therefore, after examining petitioners' constitutional challenge to the EPA's [**31]  procedures, we return in part III to consider the Administrator's study of extra-record materials in the course of an examination of those substantive issues.

34   It appears that the Administrator departed twice from the record in making his decisions. The Administrator heavily relied on an internal EPA memorandum that used new data not contained in the record and concluded that both the new and old data were lognormally distributed. Also, the Administrator used the record of the Shell hearing in making his decisions in the consolidated hearing, and vice versa. Petitioners, however, do not object to the latter excursion.

. . . 
REMANDED.  

