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PRELIMINARY OBSERVATIONS

On July 1, 1997, Hong Kong ceased to be a British Dependent Territory, and the People's
Republic of China (PRC) resumed sovereignty over Hong Kong pursuant to the 1984
Sino-British Joint Declaration on the Question of Hong Kong (Joint Declaration).' The
Joint Declaration, in accordance with Article 317 of the PRC's Constitution, declares that
Hong Kong is now a Special Administrative Region (HKSAR).’

The HKSAR is under the authority of the PRC's Central Government but is expected to
enjoy "a high degree of autonomy, except in respect of foreign and defense affairs,"
which are the responsibilities of the Central Government. Purportedly, Hong Kong's
"capitalist system and life-style [will] remain unchanged for 50 years."*

Inherent in Article 31 of the PRC's Constitution is the concept of "one country, two
systems," an idea that would encompass both the PRC's socialist, as well as, Hong Kong's
capitalist systems.” Moreover, HKSAR law will preserve "rights and freedoms" that
would be promulgated by the National People's Congress of the PRC and recognized "in
a Basic Law of the HKSAR."® After an arduous process,’ the Basic Law of the HKSAR
was adopted by the Seventh National People's Congress of the PRC at its third session on
April 4, 1990, and became effective on July 1, 1997.

THE BASIC LAW OF THE HKSAR

The Basic Law is a statute enacted under the authority of Article 31 of the PRC's
Constitution, and its interpretation will be carried out in accordance with Chinese
Communist Party policy. Hence, while the Basic Law is sometimes referred to as Hong
Kong's "miniconstitution," the National People's Congress has the power to amend the
Basic Law unilaterally. Article 5 of the PRC's Constitution provides that "no law or
administrative rules and regulations shall contravene the constitution," and there is no

provision for exempting or suspending Article 5.°

The Joint Declaration served as the starting point for the necessary process of reform in
developing constitutional and legal institutions required to maintain the rule of law,
human rights and democracy in Hong Kong.'° However, a number of troubling issues are



present as it appears that provisions of the Basic Law either contravene the spirit or the
black letter of the Joint Declaration."!

For example, under article 39 of the Basic Law, the International Covenants on Civil and
Political Rights, and Economic, Social and Cultural Rights, as well as, international labor
conventions which already apply to Hong Kong, are to continue in force, and are to be
implemented through the laws of the HKSAR. Although the rights and freedoms of Hong
Kong residents may be restricted by law, the restrictions may not contravene their rights
as set out in the aforementioned international treaties and enumerated in Chapter I1I of
the Basic Law. Ultimate protection is dependent upon adequate implementation of the
rights referred to specifically in Article 39 and those in the Basic Law under a system of
constitutional judicial review.

Further, under Article 67 of the PRC's Constitution, the Standing Committee of the
National People's Congress is empowered to interpret the constitutionality of the PRC's
laws and HKSAR legislation. Consequently, Hong Kong legislation may be deemed
unconstitutional under the PRC's Constitution even though it may be consistent with the
Basic Law.'?> While the Basic Law is intended as the "mini-constitution" of the HKSAR,
from the PRC's perspective, it must fit within the PRC's overall legal framework as any
other domestic legislation."® Although the Court of Final Appeal of the HKSAR is vested
with the power of final adjudication,'* the common law applied by this court will be in
direct conflict with the PRC's Constitution."

Therefore, the National People's Congress of the PRC can seemingly enact and apply its
laws freely to the HKSAR under the authority of Article 18 of the Basic Law.'® Since the
Standing Committee of the National People's Congress has the vested power of ultimate
interpretation,'’ the independence of the judiciary can be compromised in perpetuating
the rule of law and the common law system of the HKSAR. The Joint Declaration
expressly provides that the HKSAR "courts shall exercise judicial power independently
and free from any interference," and that the Court of Final Appeal "may as required
invite judges from other common law jurisdictions to sit" on the court.'® However, the
Joint Declaration appears to be once again undermined as, after years of dispute,'” the
British Government gave way to the PRC's position that only one foreign judge could
serve on the Court of Final Appeal.”

THE HONG KONG BILL OF RIGHTS ORDINANCE OF 19912!

The United Kingdom ratified the International Covenant on Civil and Political Rights
(hereinafter International Covenant) on May 20, 1976. At the time, the British
Government accepted certain obligations in respect to all individuals, both within its
territory and others subject to its jurisdiction, including the inhabitants of Hong Kong.
The International Covenant was not offically incorporated into Hong Kong's domestic
law at that time, although the United Kingdom took the position "that its provisions were
effectively implemented through various laws in Hong Kong, including the common
law."** The rights afforded under the International Covenant were eventually officially
recognized by the Hong Kong government in 1991 when the Bill of Rights Ordinance



was passed which incorporated the Covenant's Provisions. Again, Article 8 of the Basic
Law now governing the HKSAR states that the laws previously in force in Hong Kong
will remain in force. However, since the PRC opposed & objected to the passage of the
Bill of Rights Ordinance, the law's viability and continuing constitutional judicial review
of its protections is doubtful. >

While the PRC is not a signatory to the International Covenant, the Joint Declaration
provides that the International Covenant "as applied to Hong Kong" shall remain in
force.”* Thus, pursuant to Article 40 of the International Covenant the PRC, as the
HKSAR's governing body, will be responsible for filing human rights reports with
respect to Hong Kong, with the United Nations Human Rights Committee. The PRC has
already indicated that it will cease to file these reports after July 1, 1997.° The world,
and more importantly the people of Hong Kong must wait and see exactly what human
rights they will be afforded under the PRC's new Basic Law governing the HKSAR. The
one aspect which is certain, is that compared to the PRC's record on human rights, Hong
Kong's Bill of Rights Ordinance has provided a more positive human rights tradition.*®

THE PRC'S HUMAN RIGHTS RECORD?’

The PRC claims that universal human rights are representative of the "Western" liberal
approach. A reading of the PRC's Constitution shows that Chinese citizens enjoy the full
range of rights found in most western democracies.”® Human rights, on the other hand,
are accepted in a slightly different light. During November 1991, the PRC's Information
Office of the State Council issued a White Paper entitled "Human Rights in China," that
begins with the following affirmation of the concept of human rights:

As a developing country, China has suffered from setbacks while safeguarding and
developing human rights. Although much has been achieved in this regard, there is still
much room for improvement. It remains a long-term historical task for the Chinese
people and government to continue to promote human rights and strive for the noble goal
of full implementation of human rights as required by China's socialism.”

The Chinese government is not alone in its goal of implementing human rights according
to its ideology and political persuasion. Many governments support the notion of a
version of human rights reflecting their own cultural, philosophical, political, ethical and
economic traditions.”® Anne Bayefsky, a commentator on recent international
conferences that have adopted declarations or action plans, notes that the role of cultural
sovereignty and cultural relativism in the international human rights sphere can establish
that the real interest of the state protagonists is not protection of cultural identity but non-
interference, supremacy, and control.”!

Bayefsky goes on to conclude:
[u]ltimately the divergent strands of consent, contingency, positivety, efficacy, might, on

the one hand, and justice, rationality, normativity, validity, right, on the other, must be
mediated. It is the failure of contemporary legal philosophy to confront adequately these



deep fissures at the heart of the international human rights regime which is responsible
for the crisis that relativism has wrought.”

Despite the PRC's professed commitment to the advancement of what it perceives as
human rights, history revels a tradition of human rights which the people of Hong Kong
may find unwelcoming at best when compared to the protections afforded under British
rule. This is best illustrated by examining how the PRC has responded to its dissidents, its
political prisoners, and the media.

The Voice of Dissent in the PRC

Criticism of the PRC has come with a high cost, including banishment, imprisonment,
and even torture. Regarding its views on banishment of its dissidents, the Chinese
government's attitude is that this is basically, "a matter of China's internal affair."** Thus,
it was not surprising to discover as recently at the beginning of January 1995, a secret
blacklist of forty-nine dissidents & former political prisoners who resided abroad and
who were banned from re-entering the PRC.** While other political activists were
fortunate to avoid being banished from their country, they still faced the threat of
indiscriminate imprisonment and punishment.

For example, during May 1995, Amnesty International issued a report that exposed the
Chinese government's practice of violent suppression of Tibetan pro-independence
protesters over the past two years.”” The report described the practice of using torture in
interrogations and punishment in labor camps for adults as well as children.*
Interestingly, on May 15, 1995, forty-five prominent Chinese scientists and intellectuals,
including Wang Ganchang, one of the leading scientists responsible for the development
of China's nuclear weapons, petitioned President Jiang Zemin and Qiao Shi, Chairman of
the National People's Congress, for the PRC's government to treat all "political thought
and religious belief with the spirit of tolerance and never again regard individuals of
independent thought and independent views as 'hostile elements' and submit them to
repressive attacks, surveillance, house arrest and even detention."*’

A few days later, Liu Xiaobo, a literary scholar and critic, was taken into custody by
officers of the Beijing Public Security Bureau as he was preparing to deliver a copy of the
petition to a western news organization. The petition, signed by fifty-six writers, scholars
and former pro-democracy student leaders, called upon the Communist Party leadership
to bring new substantive political reforms,’® and release all those persons still in prison
for their part in the 1989 demonstrations in Tiananmen Square.

As the sixth anniversary of the 1989 demonstrations for democracy in Beijing
approached, various other arrests took place to curtail political activism. In fact, Chinese
authorities took precautions throughout the country to prevent such dissent.”> At the same
time, incarcerated political prisoners petitioned the National People's Congress for the
release of other political prisoners.*’



One prominent Chinese activist, Chen Ziming, who was confined to house arrest, wrote
an open letter in which he called for the release of political prisoners.*' During June
1995, Mr. Chen along with Harry Wu (Wu Hongda), a naturalized American who had
spent nineteen years in Chinese gulags and entered China from Kazakhstan, were
detained by Chinese authorities.”” On August 24, Mr. Wu was convicted in a Wuhan
court of spying; he allegedly obtained state secrets, (among other allegations) and was
sentenced to fifteen years imprisonment, but he was subsequently expelled from the PRC
as punishment for his crimes.*

In November 1995, fifteen dissidents chanced arrest and detention by writing an open
letter to the National People's Congress asking for the release of Wei Jingsheng, who was
still under arrest for sedition.** A few weeks later, Mr. Wei was tried, convicted and
given a 14-year sentence.” Two days after Mr. Wei's trial, three of those persons who
had signed the open letter were arrested and detained.*® The PRC was sending a strong
warning to its citizenry through the Wei trial and the arrest of the three Wei supporters
that it would not tolerate any open dissent.*’

Moreover, it is the practice in China for dissidents to be held in police custody for long
periods of time without charges being brought. Once charges are in fact brought,
punishment is swift and severe. There is little room in the process for the "Western"
approach of justice. For example, in January 1996, Liu Xiaobo, an activist during the
1989 student demonstrations, was released only after being held in police custody for
eight months.* Further, at the end of May 1996, it was reported that shortly after sending
a petition to the National People's Congress calling for an official re-evaluation of the
events surrounding Tiananmen Square in 1989 and the release of political prisoners,
several of the petitioners were detained by the police.*’ After being held by the police for
months, two of the petitioners and others received administrative punishment of terms
extending from one to three years, a process imposed by the police without the detainee's
recourse to legal counsel or the courts. The detainees were ultimately sent to re-education
labor camps.”® During July of 1996, it was reported that another dissident, Li Hai, who
was arrested on May 31, 1995, waited in detention for a year on a charge of revealing
state secrets before his trial, while another dissident, Xiao Biguang, who was arrested on
April 12, 1994 and whose whereabouts were unknown to his family, received a sentence
of three years through the police administrative process and was sent to a re-education
labor camp.”

Two dissidents, one who had the audacity to participate in the 1989 Tiananmen Square
demonstrations and the other for trying to commemorate the protest, were released during
June 1996. In the case of the former after seven years in prison, and with respect to the
latter following three years in a labor camp.’*

Recently, the chairman of the PRC's National Committee of the Chinese People's
Political Consultative Conference, Li Ruihuan, explained the PRC's policy on dissidents
as follows: "China allows different opinions.... Only when the criminal acts [freedom of
expression] to sabotage social stability, national unity and unification are checked in
accordance with the constitution and law, can normal social order be maintained and



people's interests be safeguarded."”” The dissident to whom Ruihuan refers above, Wang
Dan was tried, convicted and sentenced to eleven years imprisonment on October 30,
1996, for "plotting to subvert the Government" by critizing the Chinese government in
foreign publications; the Chinese government makes no distinction between political
speech or writing and concrete action, and both types of dissent are deemed to endanger
state security.™

Arrest, Detention, Political Prisoners, Prison Conditions and Torture in the PRC

Although the PRC's record on arrest, detention of prisoners (including political
prisoners), prison conditions and the use of torture by police and wardens is well
documented,’ there was the hope that the Central People's Government would allow
inspections of their prisons by the Red Cross (I.C.R.C.) as was officially announced by
Foreign Minister Qian Qichen in November 1993.>° However, on January 27, 1995, the
Chinese government announced that it would not allow the I.C.R.C. officials access to its
prisons.”” For its part, the 11th Meeting of the Standing Committee of the Eighth National
People's Congress adopted a Prison Law of the PRC.”® Nonetheless, concern over China's
Laogai or "reform through labor" continued.”” At the same time, the United States
continued its efforts in receiving information from the PRC on named prisoners of
conscience, political prisoners, imprisoned religious believers and those eligible for
medical parole.®® Moreover, in April and May of 1995, a shocking prison practice came
to light before a United Nations working group on contemporary forms of slavery and
before U.S. Senate hearings: the removal of organs of executed criminals to be sold for
medical transplants in Chinese state-owned hospitals.®’

Another report released by Amnesty International in May, indicated that the Chinese
authorities continued to employ arbitrary arrests and that administrative detentions were
increasing.®” For example, in preparation for its hosting the Fourth World Conference on
Women in Beijing beginning on September 4, and the non-governmental organizations'
forum on the same topic to be held outside of Beijing beginning on August 30, the
Chinese govenment detained known dissidents.*

Many dissidents were still being held without charges or trial, and if tried, unfair judicial
proceedings were the norm. Mr. Wei Jingsheng, one of the most well-known dissidents of
the PRC, who had been held in communicado by the authorities since April 1994, was
finally charged on November 1995 with trying to overthrow the Chinese government.**
Moreover, detainees and prisoners held in police stations, detention centers and prisons or
labor camps were subject to torture and ill-treatment.

Persistent criticisim of the PRC's human rights violations was slowly opening the door
for reform. During October 1995, Harry Wu accused the World Bank of extending loans
to the PRC for an irrigation project at Tarim Basin that would benefit several of China's
forced labor camps in the vicinity.® In response, the World Bank reported in December®
that it spent six weeks reviewing 159 funding projects in China and refuted Mr. Wu's
allegations. Mr. Wu's response to the World Bank report was that it "defies credulity.
By the end of 1995, through continued criticism like Mr. Wu's, a draft of amendments to
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the PRC's Criminal Procedure Law was submitted to the 17th meeting of the Standing
Committee of the Eighth National People's Congress. Proposed amendments included
early access by those arrested to defense lawyers, changes involving police custody, trial
procedures, and administration of a bail system.®®

In March 1996, Amnesty International released its report on human rights in China
entitled No One Is Safe to coincide with a campaign to urge foreign businesses with
investments in China to push for human rights reform.”” Subsequently, the National
People's Congress passed two laws that reformed the criminal justice system. One law
created the presumption of a defendant's innocence until proven guilty and set limits on
how long the police could detain suspects. The second law improved access to defense
lawyers for those in custody. Amazingly, the second law confirmed the right of
administrative government departments to jail suspects without trial.”

In April 1996 another problem was brought to light.”" It appears that a number of
dissidents were rescued from China by Operation Yellowbird, a sort of underground
railroad operated by an alliance of human rights advocates, and brought to Hong Kong.
Several of these dissidents were waiting in Hong Kong to be offered asylum before the
PRC would take control on July 1, 1997.

Over the last several years, attempts were made through the Human Rights Commission
of the United Nations to censure the PRC for its appalling human rights record. Despite
some early optimism that China would be held internationally accountable,’” the PRC
used a procedural rule to block a vote on the merits of the Commission's motion that
expressed concerns about reports of violations of fundamental freedoms, including long-
term imprisonment of dissidents for non-violent acts, and the need for legal due process
and a fair trial.”

On May 27, 1996, Bao Tong, the only Communist Party official who opposed the PRC
military assault on the pro-democracy demonstrators in the 1989 Tiananmen Square
uprising, was released from prison after serving seven years. He had been convicted of
leaking state secrets during the protests and of counter-revolutionary propoganda and
incitement. He was also denied political rights for an additional two years and the right to
speak on government policy for the same duration.”*

The PRC ratified the 1984 Convention Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment seven years ago.’” Despite this ratification, acts that
are prohibited under the Convention still persist. One example should suffice. Soon after
Chen Longde was sent to Leshan re-education Labor Camp in Zhejiang Province for
three years for "endangering national security," it was reported that he was seriously
injured after being forced to jump from a third floor prison walkway to escape a brutal
beating. He had already been kicked, punched and beaten with electric truncheons by a
senior prison official. Mr. Chen's face was cut and bruised, he had a compound fracture
of his upper femur, and had three teeth knocked out from his ordeal. Apparently, the
prison officials insisted that Mr. Chen write a self-criticism and Chen replied he would
rather "write a letter of appeal to protest his sentence."”®



On April 28, 1996, the PRC began a nationwide crackdown on crime called "Strike
Hard." In the first two months of the crackdown on crime, 1,000 people were executed.”’
China has made 68 crimes punishable by death, more than any other country. Anmesty
International reported that during 1995 the PRC executed 2,535 people, and about 2,050
in 1994.7% If it can be acknowledged that the Universal Declaration of Human Rights’ of
1948 is regarded as an expression of customary international law, and there is only an
implicit recognition of what international human rights law has designated as "the right to
life,"™ the death penalty®' as carried out by the PRC is an unjustified derogation of the
principle. At the very least, China should not impose the death penalty without rigorous
procedural safeguards.

Free Flow of Information: The Media®?

In April 1994, Xi Yang, a Hong Kong reporter, was sentenced to twelve years in prison
by a PRC court for allegedly "stealing state secrets." Mr. Xi simply reported, as did seven
other Hong Kong publications, in Hong Kong's Chinese-language newspaper Ming Pao,
information regarding gold sales and interest rate moves by the People's Bank of China.
Moreover, Mr. Xi's source of information was the Bank's own deputy director of external
affairs.

In January 1996, the Chinese government, citing national security considerations,
announced that Chinese customers such as banks and brokerage houses were forbidden
from acquiring economic information from foreign news organizations. Henceforth, the
foreign news service organizations were required to submit the information to the official
Chinese Xinhua news agency for approval.”

During September 1996, the PRC's Ministry of Radio, Film, and Television, announced a
new policy to strengthen ideological control over mainland electronic media. An annual
censorship report covering eighteen criteria was instituted to avoid or remedy "political
accidents."®* At the opening meeting of the Fifth National Council of the All-China
Journalists Association in Beijing during October, Ding Guangen, a high ranking Chinese
Communist Party official and member of the Central Committee Secretariat, stressed the
necessity of maintaining a correct media orientation along Deng Xiaoping's theory of
building socialism with Chinese characteristics.®

Further, the Chinese government expanded its censorship by blocking domestic access to
hundreds of Internet web sites that it considered politically sensitive. Among those
blocked were United States newspapers such as The New York Times, The Los Angeles
Times, The Washington Post and The Wall Street Journal. The Cable News Network
(CNN) web site was also blocked, as were sites of human rights groups such as Amnesty
International and Human Rights Watch/Asia and organizations that covered Tibetan,
Taiwanese or Hong Kong information.*

Moreover, there was already in place a form of Hong Kong's media censoring itself in
advance of Hong Kong's return to the PRC.*” While Hong Kong has no specific rules
governing the operation of foreign journalists, the PRC does require foreign



correspondents to obtain PRC accreditation. For example, the PRC exercises restrictions
on the movement of journalists, as they need approval from the Ministry of Foreign
Affairs to work away from their assigned base. In April 1995, PRC officials made it clear
that no change would occur regarding freedom of the press in Hong Kong.™

At times, an outright refusal to accredit a particular journalist® or journalists from a
particular Hong Kong newspaper’’ have been utilized by the Beijing government. During
June 1996, Lu Ping, the Chinese official charged with setting up Hong Kong's new
government after July 1, 1997, made a number of statements to suggest that freedom of
the press in Hong Kong could not remain unbridled.”’ Anxiety by those in the Hong
Kong media was expressed at the end of June in a joint report issued by the Hong Kong
Journalists' Association and the London-based rights group, Article 19.°* The new
Chinese News Agency, Xinhua, makes certain that Hong Kong's chief newspaper editors
and reporters are aware of the difference between "advocacy and reporting."”* Hong
Kong reporters have had first hand experiences with restrictions on carrying out their
assignments in the PRC.”* Only time will tell if such restrictions will only increase under
the new law of the HKSAR.

CONCLUSIONS

Although the PRC is not a party to the International Covenant on Civil and Political
Rights, the Beijing government agreed to send observers to the October 23, 1996,
meeting of the Human Rights Committee of the United Nations at Geneva to hear the
report on Hong Kong's human rights record.”

The PRC has shown itself to be intolerant of dissent. What implications are there for the
people of Hong Kong as the PRC resumes its sovereign control? Recently, Qian Qichen,
the PRC Foreign Minister, in an interview with the Asian Wall Street Journal, suggested
that Hong Kong media would be banned from putting forward personal attacks on the
Chinese leaders. He indicated that dissidents would not be able to engage in political
activities which interfered in the affairs of mainland China. Hong Kong would no longer
be able to mark the anniversary of Tiananmen's pro-democracy demonstrations of 1989.”
Subsequently, the PRC Foreign Ministry, reiterated that Hong Kong residents would have
freedom of the press and freedom of speech, but that such liberties would have to operate
within the law. Obviously, the Foreign Minister was not contemplating the laws
protecting these freedoms set out in Article 3(5)°7 of the Joint Declaration and Article
27% of the Basic Law.

The "leaking of state secrets" regarded by the PRC as subversion or counterevolutionary
activity has been used in China to arrest or detain and/or bring dissidents to trial. The
Basic Law of the HKSAR contains provisions that can be interpreted to curtail all
guarantees of freedom of expression. Will the passing of information on detainees or
political prisoners in Hong Kong by Hong Kong residents, to foreign human rights
groups such as Human Rights Watch/Asia be permitted? What will be a state secret in
Hong Kong?”’



The world will be watching to see whether the two systems are functioning in the one
country, and whether the Hong Kong courts continue to operate without interference so
that the rule of law remains a benchmark of the HKSAR.'”
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