THE PASSING OF THE CARDOZO GENERATIONS
by
Stephen E. Gottlieb
|. INTRODUCTION

| want to make the following three points:

Firgt, condtitutional discourse has changed from the consequentidism of the generations of
lawyers and judges who followed the modd of Benjamin N. Cardozo to the formalism now ascendant
in bench and bar.

Second, this change in condtitutiond rhetoric and argument has widened the digunctionsin
argument. Polling data make clear that people have their own views of the Condtitution. Knowledge
about contrary officid interpretations gives them vocabulary, but isrdatively unlikely to change minds.
Mora arguments and apped s to sdlf-interest are more effective with the public.

Third, one consequence is that both the form and the substance of condtitutional guarantees may
be threatened by the turn toward a type of legd discourse that omits explanation of the moral
imperatives and red-world risks and consegquences that mandate the imposition of congtitutiond
guarantees.

I1. CARDOZO TO BLACK AND SCALIA
Let me begin by saying that referring to this as the “ Cardozo generation” is ashorthand for the

work of many people, some of whom preceeded him and can lay equa or more claim to origindity and
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used in this essay.



influence. But Cardozo=s greatest opinions embodied some of what Holmes and others had been
fighting for and ultimately encgpsulated the very vison of good law-making for several generations of
lawyers and judges. They incorporated what Cardozo caled Asociologicd jurisorudence@and what
we might call consequentidism. Cardozo, like Holmes, was concerned about the impact of the law on
red people?

My first gpproach to looking at the Cardozo generation was to start with one of Cardozo=s
most famous opinions and ask, as | thought a journeyman legd redist might, what the Court had since
done with the famous formulae Cardozo had written into Palko v. Connecticut.® Had the Court asked
what were the Aindispensable conditions@of liberty as Cardozo had in one formulation, and did it use
that as more than a citation, but as part of a search or a least an opinion about what liberty restson? |
take that as a consequentidist use of Palko. Or had they repeated the Aordered liberty@formulaion
and used that merely as a conceptud explanation of what it iswe think liberty means?

My firgt problem was to provide appropriately commensurate treatment for the very different
ingrumenta thinking of the left on how to thwart Fascism, for example, and the insrumenta thinking of
the right on how to thwart Communism. Asyou will see | found an elegant solution to that problem.
But then | noticed severa additional problems. Firg, there was no period in which the Court was
particularly fond of citing the indispensable condition language. Second, Frankfurter wasthe big

comparativist on the Court and it is hard to treat one person, let done Frankfurter, as representative of
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the Cardozo generation. Not to mention the fact, which Dean Aynes so kindly pointed out to me, that
Frankfurter directly -- and through others -- trashed my own mentor who was a protégé of Brandeis.*
And third, as Glenn Phelps and his colleagues have pointed out in apair of aticdles® and as| have
developed in aforthcoming book on the Rehnquist Court,® the justices largely choose their arguments to
reach the conclusons they prefer, rather than reach their conclusions based on the arguments they
prefer. There are deeper issues at stake. So | concluded that there were big holesin my hypothesis
and | did not have to face my own palitical prejudices in scoring the justices= ingrumenta thinking.

Wi, that should be the end of the story. Gottlieb should St down. He thought of an interesting
idea. It didn=t work. Why is he bothering us? Keep listening for ammunition againgt Gottlieb.

Redigts, once they became Crits, are now dlowed to see multiple levels without having to
charge themselves with hypocrisy. Andindeed | see another level. The Cardozo generation may not
have been any lessformdist than any other generation in practice, but it honored a much more functiond
vocabulary.” As Cardozo wrote, ?[flhe find cause of law isthe welfare of society. The rule that misses

its aim cannot permanently justify its existence. @
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That vocabulary had a strong impact. It was the reason that Cardozo himsalf was honored.
When a spot opened up on the Supreme Court, the leaders of the bar put a tremendous amount of
pressure on President Hoover to appoint him. And because two other New Y orkers dready sat on the
Court, Justice Stone even offered to resgn to make space for him.

The vocabulary of the redists and of what Cardozo called sociological jurisprudence had a
tremendous impact on the ways that lawyers and judges thought about cases. In the law schools
themselves, discussions often centered around questions of public policy, usive though they were.
Lasswdl and McDougd wrote afamous and influentid article about the importance of exploring policy
issues and of using the methods of socid sciencein legal education.® When the author studied there,

Y de had an economigt, a politica scientist, and a psychologist on the faculty. Public policy itsdlf
became a concept that faculty struggled to deconstruct and andyze.
[11. CONSTITUTIONAL RHETORIC

Jugtice Hugo Black joined the Supreme Court following a career in the U.S. Senate. Although
Black engaged in the same kinds of arguments that Cardozo had, he argued that the Condtitution should
be taken at face vaue. In hisview, the Condtitution says what it means.’® On the Hughes, Stone,
Vinson, Warren, and Burger Courts, Black was largdly an " outlyer” with respect to hisinterpretive
method.

Philip Bobbitt has argued that Black brought the Congtitution back to the people by arguing in
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CONSTITUTION (1982).



dlear language about the words of the document.™* | admire Bobbitt=s work enormoudy, but on that
issue Bobhitt was dreaming. Black made a number of popular decisions on behdf of blacks and unions.
But dong with Warren, Black nearly had himself hung in effigy over his defense of the procedurd rights
of people accused of belonging to the Communist Party. Language was not enough to explain those
decisonsto the people? Indeed, it is not clear that anything could in that hysteria- even now it
appears that people continue to argue that Snce there were spies, therefore it was acceptable for
McCarthy to accuse anyone and everyone regardless of evidence. Black=stextudism was not very
convincing to anyone but academics and libertarians.

But as the Court began to change, apositivist anti-consequentidist position became the darling
of both liberals and conservatives. Liberds, excluding those on the Court itself, adopted positivism to
defend the decisons of the Warren Court. During Senate Judiciary confirmation hearings, positivism
became a mantra to determine whether candidates would follow precedent. Presumably libera
Democrats could be satisfied by conservative Republican candidates if the Burger Court=s Roe v.
Wade and the monumental decisions of the Warren Court would be safe because the nominees
promised that they would follow the law asit was.

Black=stextud approach aso became the battle cry of Justices Rehnquist, Scalia, and

Thomas™® They have attacked the idea that the Congtitution should be understood in terms of the
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consequences of dternative interpretations. For them, textualism became away to atack what they
conddered the excesses of the Warren Court. They argued that the rights the Warren Court had found
were smply not to be found in the Condtitution; they were not in the text.

In thisway, condtitutiond discourse has largely changed even though the justices themselves will
resort to any argument that works. Congtitutiona discourse has changed in the priorities attached to
each form of argument, the expectations for each type of argument, and the legitimacy that each type of
argument now possesses. Mot importantly, it is harder now to articulate the consequences of reading
provisions one way or the other.

One reault isthat many of us defend our interpretation of the provisons of the Condtitution in
public discourse, in talking to reporters, community organizations, or just friends, by telling the public
what these clauses mean. We provide an explanation of the text, the Court decisons, perhapsthe
history of aprovison. And lo, ameaning. Look ma, we=re dl Justice Scaia now!

V. THE PoLLs

My second mgor point is that this change in condtitutiond rhetoric and argument has widened
the digunctions in argument between the pros and the public, or more properly, between the bench and
bar on one sde, and the reporters who must reflect and communicate with the public on the other.

The ACLU has done polling for its own internd purposes which | as an academic and a
member of an affiliate Board was permitted to see. Since these polls were taken for strategic purposes,
they have asked me not to be very precise, but | can relate some generd conclusions after going through

mounds of materid. The research makesit clear thet it is definitely not very influentid to tdll the public
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that the Congtitution demands a particular result. But when the polling firm questioned the public about
its response to some of the various unfairness and inequities involved in the issues, the public responded
grongly and many changed their views. The public does care about principle, fairness, and equity, as
well as community, and nationd, and sdf-interest.

Though | cannot give examples from the ACLU deta, there is some fascinating information in
publicly available sources such as the Roper Center. They have reported a variety of polls showing that
the public does not support the U.S. Supreme Court=s decisions on school prayer. Sixty-five percent
of the public bdieves that schools should dlow prayer and only 31% would preserve separation of
church and state. More than 40% of the public would support an amendment to the First Amendment.
But when the pollsters turned around and started to ask questions about the kind of prayer, the public
reglected readings from the Bible or the Lord=s Prayer by an overwheming margin in favor of ether
dlent prayer or the prayers of many religions. When offered a choice between the Lord=s Prayer,
Bible readings, sllent prayer, or no prayer, the strict separation approach garners only 21% support. |
think it clear the public knows where the courts stand, but we are not spesking their language.™

Polling data demondrate that people have their own views of the Condtitution. Knowledge

about contrary officid interpretations gives them vocabulary, but isrdaively unlikdy to change minds. |
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it would be to the First Amendment. 1d. (poll dated Aug. 1997). Fifty-five percent prefer slent prayer
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remember arestaurateur at the Morgantown airport telling me the Court got it wrong in its decisons on
unemployment and minimum wagesin the 1930s. | mentioned that | taught those casesin law school.
?1 don=t care what you teach, @hetold me. He was not disrespecting me; he was just defending his
Condtitution.

V. CONSTITUTIONAL RHETORIC AND VOCABULARY

When wetry to tell people what isin the Condtitution and what it means, dl that givesthem is
vocabulary. We want to argue about what is congtitutional. 1n most public settings, that is mere noise.
In the 1988 presidentia campaign, Dukakis responded to Bush=s attacks on his treatment of teachers
who refused to sdute the flag by saying that he, Dukakis, had followed the law and that Bush wanted to
bresk it. His argument was mere noise to dl but his committed supporters. 1t may not be noise to those
who are trying to run things, but it is noise to the public and to most activists. They have their own
Congiitutions in their heads.

We can make arguments of dl the familiar types: textud arguments, historica ones, structura
ones, doctrinal arguments, and pragmatic arguments. Within the bar there is reason to believe that each
of those arguments has some force - because they are supposed to. But what is the public to make of
these different lawyers= arguments? What the evidence istelling us and what the experts are tdling usis
that the public does not care about lawyers= arguments.

Confronted with arguments for different views, what are folksto do? If they areliteraistslike
Scalia, then the generic language of the Congtitution may strike them in one way or another and thereis
little room for argument. Good luck.

In other words, the textuaism that is the order of the day cannot save the Condtitution. When

proposed amendments are afoot, the justices might save the text by changing itsinterpretation as the



Burger Court may have staved off the ERA.* That istheir only option. I that guts the meaning of the
text, perhaps a future generation of jurists can repair the damage.

Intellectudly, people may agree that they should follow you into the history. But here again we
meet the same divide. There are those who would repeat history, seeing in it examples of what people
meant then and therefore what we should do now. And there are those who would learn from history,
seeing the principles people were striving for and where they went astray. The first gpproach takes us
back to aformalist approach. It is clear and sure. The second takes us to afunctionalist approach,
much more like Cardozo than like Scalia.™®

But why will people now agree to do what is hecessary to accomplish what people 200 years
ago wanted to do? Many people fuss about affirmative action because they believe they are not at fault
and even their parents were not at fault. What gives us astake in any clause of the Condtitution we do
not like? Certainly none of uswrote or ratified the sgnificant provisons of the Condtitution Few of us
even had ancestors who were involved. Women, blacks, origind Americans among others can clam
complete absence of any representation. The Congtitution is a halowed American symbol in gross, but
inits particulars none of us were there. We dl have our own views, and either by interpretation or
amendment, would rewrite it our ownway.” None of usis actualy swayed by the words that arein the

document. Judges are swayed by these words only because it istheir role to be so swayed.

15. See Frontiero v. Richardson, 411 U.S. 677, 692 (1973) (Powell, J., concurring). See also Donna
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(discussing recent history).

16. See Paul Brest, The Misconceived Quest for the Original Understanding, 60 B.U. L. Rev. 204
(1980); William Nelson, History and Neutrality in Constitutional Adjudication, 72 VA. L. Rev.
1237 (1986).



My guessistha however vigoroudy people argue the history, the arguments fal on the desf
ears of non-believers. Thus, my third mgor point is that both the form and the substance of
condtitutional guarantees may be threstened by the turn toward atype of legd discourse which omits
explanation of the mora imperatives and red-world risks and consequences which mandate the
imposition of congtitutiona guarantees.

What isleft isamord pragmatic argument about why the Condtitution isgood for us. Thet is
the kind of argument to which we are accustomed.

VI. RESPONSE TO THE POLLS

Mord arguments and appeds to salf-interest are more effective with the public. We differ, of
course. Some of us are more dtruistic than others. And some are more salf-centered. But these are
the central arguments. What isthe right answer? The principled answer? Who isit good for? Who
will be hurt? They are answers which make sense in consequentiaist and Kantian forms of argument.*®
They are not answers which depend on the ? artificia reason of the law. @°

Jefferson Powe| argued that the people of the early republic understood law in two competing

senses: ether the common-law sense which amplified the purpose of the law, or the scriptura sense

17. See supra note 14 and accompanying text; SANFORD LEVINSON, CONSTITUTIONAL FAITH (1988).

18. For one form of consequentiaist argument, see JEREMY BENTHAM, AN INTRODUCTION TO THE
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see IMMANUEL KANT, FOUNDATIONS OF THE METAPHY SICS OF MORALS (Lewis White Beck trans,,
Bobbs & Merrill Co. 1976) (1785). One offbesat but very interesting comparison is BRUCE A.
ACKERMAN, PRIVATE PROPERTY AND THE CONSTITUTION (1979).

19. Charles Fried, The New First Amendment Jurisprudence: A Threat to Liberty, 59 U. CHi. L.
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which relied on the plain meaning of thelaw.?® But while discoursing on the proper mode of reading the
Constitution, these people happily addressed the consequences each adternative would bring.” Thereis
little purity in discussion; we use what works. And what motivates us are our ethics and our interests.

If we are to defend the Condtitution againgt politica attack, we have to relearn what the
Condtitution isfor, what the Congtitution does for us, and, yes, what it has done for us latdly.

But the passing of the Cardozo generation makes it increasingly difficult even to think about
congtitutiona argument in those terms. The Condtitution saysthis. The clause meansthat. AWhy?@is
avery difficult question. Our students are actudly much more adept at answering the question AWhy
not?@ The casebooks put congtitutional issues in terms of al the occasions for exceptions, restrictions,
limitetions B the gray areas asiif the coreis transparent. What is the harm if the police academy puts a
cross on top of itstower? Or a post office has the nativity scene on its property? Yes, yes, | know it=s
unconditutional. And | even think | know why, but the discourse isin terms of the harm to, not the
vaue of, liberty and nonestablishment.

In northern New Y ork, | would rather not raise questions about public reigious displays and
ceremonies unless those of us raising those issues are prepared to fight the newspaper war in terms of
the practica reasonswhy we, al of us, benefit, from the congtitutional rules. If we are prepared to fight
the mediawar then we may be prepared to explain the ways that such public displays subtly dter and

even secularize and trividize Chrigtianity on the one hand, while conveying a message of unwel comeness
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to others a the sametime. But if we are not prepared to fight the mediawar, the lesson that the public
will learn is that the Firs Amendment as written and interpreted is againgt God, religion, and Chridtianity,
far though that may be from the intentions and undergandings of dl of those involved in the bar and on
the bench. If we cannot explain religious non-establishment in northern New Y ork, Kentucky, or in
West Virginia, will it mean much whatever the Congtitution says? Will, indeed, the Congtitution continue
to say that? Smilarly, if Canadians cannot explain bilingualism in Manitoba, will Quebec stay in
Canada? % Condtitutions live only in the ways that they are etched in people=s hearts.
VII. THE PeOPLE, THE EXPERTS AND PROPER CONSTITUTIONAL ARGUMENT

If the Condtitution is going to live for the people, it is going to live because the people see the
Condtitution as important to them. James Wilson has provided awonderful and rich description of the
founders= undergtanding of the centrdity of public opinion for democracy and for the meaning of the
Condtitution.”® We have come to think of popular views of the law asirrelevant. My own teacher of
condtitutiond law at Y de scoffed a my concern about popular attitudes. It is more chic to think about
Coke standing up to the King of England and defying him with the ? artificid reason of the law.@

Any attempt to draft or interpret congtitutions merdly by polling will yidld grotesque results.*
There is no subdtitute for enlightened and public spirited leadership. But, in a democracy, when the

people do not understand, their representatives have a good incentive to gppedl to them to change the
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Condtitution with, for example, anendments to the First Amendment to change the religion and speech
clauses. No doubt there can aso be amendments to the Fourth and Fifth Amendments. The point here
is about the nature of condtitutional argument, not the shape of conditutiona law or clams; it is about the
rationales, not the substance. There may be times when true statesmanship requires compromise with
theinevitable. What cannot be explained, however, may ultimately have to be dtered.

Nor can werely on the Court itsdlf to resst the public. AsHamilton pointedly commented:
“[W]hatever fine declarations may beinsarted in any condtitution . . . must altogether depend on public
opinion, and on the genera  spirit of the people and of the government. And here . . . must we seek for
the only solid basis of dl our rights”®

Indeed that view, that congtitutiona rights depended on the public, was fairly generdly hdd.
James Madison went a step further, arguing that it was gppropriate that the meaning of the Condtitution
should be fixed by the public, not by draftsmen or specidists®

But what makes that congtitutional discourse? Doest thet in fact chegpen the meaning of the
Condtitution if it isadways up for grabs? That=s Scdia=sargument. Itis, | think, our chdlengeto lead
people back to timeless condtitutiona vaues through congtitutiona discourse. But it cannot be done by
ignoring their concerns. Againg that understanding of the power of public opinion, it is striking that
there s little public support for our lawyers= Congtitution.*’

VIIl. CoONCLUSION
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Finally, does the peopl€'s relaionship to their condtitution matter? That depends. Not if you
think congtitutions are purely expressve. Vicki Jackson and Mark Tushnet include that perspectivein
their book on comparative congtitutional law.?

But if condtitutions matter, if they have consequences -- intended or otherwise -- and meny
political scientists believe they do,? then it may matter considerably whether ours changes, particularly if

it changes because the people who hold itslife in their hands cannot grapple with its meaning.
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GALANTER, LAW AND SocCIETY IN MODERN INDIA (Rgjeev Dhavan ed., 1989)).
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