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Chapter 1 

 

ñDemocracyò and ñRepresentationò: Whose Definition? 

 

 
 

At the most fundamental level, discretionary districting ought to be proscribed because it 

weights the votes of some citizens more heavily than the votes of others. It isnôt the fact that 

gerrymandering often distorts the major party seats-votes relationship that makes the practice so 

pernicious. Rather, it is in the giving of discretion to certain officials in deciding where district 

boundaries are to go. It is like giving each of these individuals two votes while giving one vote to 

each of the rest of us. The democratic ideal says all votes must be weighted equally; not that the 

votes of Caucasians are to be weighted by a factor of 1.5; and votes of African-Americans by a 

factor of 0.5. These examples are ridiculous, you say, but they illustrate exactly what is going on 

when individual officials are given arbitrary power to set district boundaries. It matters not that 

these officials may be persons of virtue. It is simply wrong to give themðor any personðany right 

that necessarily has to be taken from somebody else. 

It should not take all this space to state what should be so obvious, but when well-meaning 

people advocate discretionary districting they unwittingly promote the ñweightingò of the votes of 

all citizens by a factor other than 1.00ðthe only factor that should be permitted in a democratic 

society. We oppose discretionary districting, then, not so much because of its possible consequences 

at the ballot box but because of this ñweightingò effect it exerts upon the value of every citizenôs 

vote. Most proponents of discretionary districting would concede the point we are making here, but 

they would probably say our argument is too theoretical; that there is no way we can measure the 

magnitude of this ñweighting,ò and therefore, of applying a remedy. If  congressional districts are 

drawn by a legislative process in which a gubernatorial veto is a significant factor, a governorôs vote 

in a congressional election may be worth 100,000 times the vote of the ordinary voter/citizen. 
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The proponents of discretionary districting, in addition to maintaining there is no realistic 

alternative, are also likely to believe that only the exercise of discretion by districting experts can 

achieve other desirable goals in a districting plan. These goals, embodied in what are called result- 

oriented criteria, will  be examined in Chapter 23. When we perform this examination we will see 

why no plan of geographic districts has ever been offered that satisfies what these experts agree are 

the major result-oriented criteria. 

We begin with the premises of the writers of the Declaration of Independence ñthat all men 

are created equalò and have a right to ñlife, liberty and the pursuit of happiness.ò By ñmenò they 

meant male property owners of European descent. Two centuries of political evolution in North 

America have reinterpreted ñmenò to mean human beings over age 18. To secure ñlibertyò for all, 

and to ensure that one manôs exercise of liberty does not impair the rights of others, requires the 

presence of ñgood and safe government.ò As Thomas Jefferson wrote to Joseph Cabell: 

ñNo, my friend, the way to have good and safe government is not to trust it all to one, 

but to divide it among the many.ò
1
 

The ñitò Jefferson was talking about was powerðpolitical power. This reasoning compels 

the conclusion that each adult human being is entitled to an equal share of political power.
2 

The 

New England colonists devised a form of government that put into practice this egalitarian ideal: the 

town meeting, the western worldôs best known example of direct democracy. 

It would be nice if  the public business of states, nations, and the world could be conducted 

by town meeting. There is one obvious reason why it cannot:
3 

the number of human beings that can 

assemble under one roof, and have a chance to be heard within a few hoursô time, is limited. 

Humankind had to invent a practical alternative for its governance beyond the small community 

level: indirect, or representative, democracy. By the end of the eighteenth century political 

semantics had evolved to where the term ñdirect democracyò had been replaced by simply 
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ñdemocracyò and ñrepresentative democracyò by the term ñrepublican form of government,ò or 

ñrepresentativeò government. 

The framers of the U.S. constitution chose representative government over direct democracy 

not only ñbecause of the impossibility of assembling large numbers of people in a single placeò
4 

but 

for the additional reason that many of them: 

ñfeared and opposed democracy; representation seemed a desirable way to allow 

such participation in safety. It meant, as Madison says, 'the delegation of the 

government ... to a small number of citizens elected by the rest,' instead of the 

conducting of public affairs by all citizens óin person.ôò 

Once we have conceded the necessity of substituting ñrepresentative governmentò for ñdirect 

democracyò we face the question of what constitutes ñrepresentation.ò That depends on what theory 

of representation one espouses. Professor Hannah Pitkin has, arguably, written the definitive work 

on what constitutes ñrepresentation,ò but it fails to meet our need for simple definitions based on 

what we encounter in our everyday political experience. 

Theories of Representation: How They are Related 

 

Pitkin concluded that ñrepresentationò wasnôt a word with a single meaning, but a concept. 

We tried to fit  the six theories of representation we encounter in our everyday political experience 

into Pitkinôs framework and the following is what we came up with. 

Geographic Theory. Geographic representation on the basis of plurality choice is the 

dominant electoral mechanism in the United States today. We would readily agree that a geographic 

theory of representation is satisfied if  everyone can point to a representative of theirs who lives close 

by. The most prevalent complaint about this theory is that within most geographic districts there are 

minorities (it might be majorities if  the representative was elected by a plurality of less than 50 
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percent) of people whose race, religion, gender ... or views on issues of public policy are not shared 

by their ñrepresentative.ò 

Descriptive Theory. This brings us to a second theory of representation which we call the 

descriptive theory. By this theory people are best represented on the basis of their race, religion, 

gender, national origin, sexual orientation or some combination thereof. Race, religion or gender is 

the sufficient condition. The oft-quoted metaphor of President John Adams is relevant here. A 

representative legislature, Adams said, ñshould be an exact portrait, in miniature, of the people at 

large, as it should think, feel, reason and act like them.ò Pitkin quotes this statement in launching 

her discussion of descriptive representation, associating it with the ñstanding forò theories. We think 

it might better be associated with the ñacting forò theories because Adams seems not so much to be 

concerned that the legislative body look like the electorate (as implied by our descriptive theory) as 

that it ñthinkò and ñactò like it. That a ñrepresentativeò body think like the people it represents leads 

us to a consideration of four remaining theories that embody the heart of the disagreement between 

ourselves and proponents of discretionary districting. The first of these is the party theory of 

representation. 

Party Theory. According to this theory people are best represented on the basis of their 

presumed allegiance to one or another of a spectrum of political parties sufficiently broad to offer 

any person a satisfactory vehicle to express his political views. It assumes the U.S. electorate can be 

divided into a manageable number of ideological groups, each coextensive with one of these parties. 

By this theory the test of ñrepresentativenessò of a legislative body is the degree to which the 

percentage of seats won by each of these parties matches the percentage of votes, in that jurisdiction, 

cast for candidates of those parties. 

Major-party Theory. Among contemporary American scholars, however, the party theory 

has no acknowledged exponents. Instead, a closely related alternative theory is embraced by a 
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significant number of political scientistsðincluding some of the most influential. This theory we 

call the major-party theory. As with the party theory, it is assumed that people are best represented 

on the basis of their presumed allegiance to a political party. However, it is also assumed that there 

are only two ideological groups within the electorate of sufficient size to warrant representation in a 

state legislature or congressional delegation: Democrats and Republicans. The U.S. electorate is 

neatly divided into just these two ideological groups, each internally homogeneous and 

philosophically exclusive of the other. In our political analysis of districting plans to determine 

whether they are partisan gerrymanders, beginning in Chapter 8, we will refer to such an electorate 

as a dichotomous, or an idealized electorate. None of the proponents of this major-party theory 

explicitly states that he predicates his analysis and policy recommendations upon it. His adherence 

to it is always implicit; always unstated; always silent. 

Dixon. The outstanding example of such adherence is that of Robert G. Dixon, Jr., the 
 

dominant authority on political districting of the late 1960s and the 1970s. In 1968 he wrote a book, 

Democratic Representation: Reapportionment in Law and Politics, that won a Woodrow Wilson 

award from the American Political Science Association as the best book on its subject that year. He 

was regarded with near-reverence by some colleagues and he influenced a generation of academics. 

Although his book is titled Democratic Representation, nowhereðin 587 pages of text and 45 pages 

of appendicesðis this term defined. We may infer that ñdemocraticò representation is in contrast to 

undemocratic representation, like the symbolic representation Pitkin cites in the case of monarchs or 

dictators. His book was written in the wake of the first two rounds of one-person-one-vote judicial 

rulings and one of its major themes is that the numerical equality of district populations those 

decisions were leading to would not, by itself, assure truly ñdemocraticò representation. The crucial 

clue to understanding his view of districting is found in this passage: 

ñThe fact that interests and party strength are not spread evenly by residence is the single 

most important fact in all apportionment and districting.ò 
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Forty-three pages later we are told what ñpolitical elementsò deserve a ñproportionate voiceò 

under the ñrepresentation systemò: 

ñéa fair representation system equitable to both major parties and competing interest 

groups.ò 

The picture finally becomes complete with these passages: 

 

ñéour central concern is proportionality in political representation...subgroups 

such as ethnic minorities, occupational classifications, and economic class 

categories tend to identify more with one party than another. They thus receive 

their political representation, at least in a rough way, through one political party or 

the other.ò 

In short, if  ñboth major partiesò are afforded ñproportionality,ò the ñinterest groupsò which 

find voice through these parties will  be taken care of and the system of representation will  be 

ñdemocratic.ò We, therefore feel justified in stating that Dixon adhered to the major party theory of 

representation. 

King. Another influential proponent of the major-party theory of representation is Gary King 
 

of Harvard University. His articles appear regularly in academic journals and he has served as an 

expert witness in major districting litigation. As with Dixon, his adherence to this theory must be 

inferred from his writings. His first article (co-authored with Robert X. Browning) to appear in the 

American Political Science Review (APSR) is titled ñDemocratic Representation and Partisan Bias in 

Congressional Elections.ò The article calls ñdemocratic representationò a ñfundamental tenet of 

democratic theory,ò assigns to it the Greek letter r (rho), and presents an elegant mathematical 

definition of the seats-votes relationship for elections conducted over an historical span of time in 

the American states. The parameter r is shown to vary from 1.0 to infinity in the two-party model he 

develops and these end-points define two of the three variants of the major-party theory he  
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presumably embraces. It is worth reprinting his graph showing how these variants are related. 

Consider Figure 1.1. 

 

 This figure depicts a seats-votes curve, an analytical tool central to some gerrymander 

analyses, which we shall introduce in Chapter 8, discuss in detail in Chapter 12, and explain the 

construction thereof in Appendix H. Here we note a solid, straight line running at a 45-degree angle 

from zero to unity depicting proportional representation (PR). By this variant of the major-party 

theory a party gains an increment of x percent seats in the legislative body for each gain of x percent 

in the overall vote in the jurisdiction. Under these circumstances r =1. The other end-point is the 

dashed line resembling one giant ñstepò at 50 percent votes showing winner-take-all representation 

(WTA). By this variant of the major-party theory a party wins no seats in the legislative body until 

its vote in the jurisdiction barely exceeds 50 percent. At that point it wins every seat. Under these 

circumstances r =Ð. The third variant of the major-party theoryðmajoritarian representationðis 

shown by the dash-dot line making an S-curve. Rho can be any value between one and infinity but, 

in practice, it usually runs between 2 and 3. When it equals 3, the formulation is known as the ñcube  
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law,ò something that we shall next hear about in Chapter 4. Figure 1.1 depicts majoritarian 

representation for the cube law. Under majoritarian representation, a party receiving approximately 

half of the jurisdiction-wide vote will gain an increment of more than x percent of seats for an 

incremental gain of x percent of votes. However, as its share of the jurisdiction-wide vote gets closer 

to 100 percent, it will gain less than x percent of seats for an incremental gain of x percent of votes. 

King/Browning tell us that ñconvincing arguments can be made in favor of each of these 

types of democratic representationò and ñsee no a priori reason to believe that one form...is 

inherently more fair than the others, provided that there is partisan symmetry.ò Whereas Dixon 

seemed to believe that ñfairnessò in two-party representation required a ñproportionate voiceò and 

ñproportionality,ò King/Browning opt for this less stringent standard. Here is not the place to argue 

the merits of these alternative standards. Suffice it to say that by symmetry is meant that if  

Democrats can win 60 percent of the seats with 55 percent of the vote, then it should be that 

Republicans could also win 60 percent of the seats should they get 55 percent of the vote. Our 

objective here is only to describe these alternative theories of representation, point out how their 

validity is being silently assumed by various scholars, and show how they are related to each other. 

Despite the apparent ñfairnessò of electoral arrangements designed to bring about major- 

party proportionality/symmetry to some academics, various persons and groups continue to express 

dis-satisfaction with the ñrepresentationò afforded them by the major party theory. They include, of 

course, adherents of minor parties. They also include the large segment of the electorate that votes for 

presidential candidates like Ross Perot, and votes for Democratic and Republican candidates for 

other offices only because they feel they have no other choice with a realistic chance of winning. In 

addition, significant numbers of people who consider themselves to be Democrats and Republicans 

also do not feel themselves well ñrepresentedò by this theory. It requires no documentation to assert 

there are significant differences of opinion over issues of public policy among both rank-and-file 

Democrats, and among Democratic party office-holders. The same goes for Republicans. Current 
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issues which divide both major parties range from abortion and homosexuality to health care and 

ñfree tradeò agreements (NAFTA, CAFTA, WTO). 

The major party theory of representation does not assure us how many of the elected 

Democrats will  be pro-NAFTA and how many will  be anti-NAFTA; nor how many of the elected 

Republicans will  be ñpro-choiceò and how many ñpro-life.ò The displeasure of anti-NAFTA 

Democrats over electoral systems that yield what they regard as too many pro-NAFTA Democrat 

legislators, and of pro-life Republicans over electoral systems that yield what they regard as too 

many pro-choice Republican legislators, stems from the fact that it is more important to them that 

their representatives share their views on issues than share their party label. 

What-People-Think Theory. This leads us to consideration of a fifth  theory of representation: 

that people should be represented on the basis of what they think. If  we return to our New England 

town meeting paradigm, with its implication that the only reason for having ñrepresentativesò is 

because we canôt all attend the town meeting in person and have to choose surrogates, the logical 

conclusion is that we would want our ñsurrogateò to vote the way we would vote, if  we could be 

there ourselves. We wouldnôt care what the color of that surrogateôs skin was, or what party label 

he/she wore. If  they were representing us at a national town meeting, we would want them to vote 

the way we would have voted on NAFTAðor on a host of other issues. 

By this theory, the test of the ñrepresentationò of a legislative body would not be the 

Democrat-Republican seats-votes relationship. A better test might be to poll both the representatives 

and the people who elected them to determine the correspondence of the views on public policy 

issues of the representatives with those of the electorate. If  67 percent of the electorate were ñpro- 

choiceò and 33 percent ñpro-life,ò then a poll of the representatives should yield the same 

breakdown. This concept of, and test for, ñrepresentationò would conform to Adamsô vision of a 

legislature as ñan exact portrait, in miniature, of the people at large...ò 

A legislative body that would meet the criteria of this theory cannot be created from an 

electoral system based upon geographical districts. The only known means of achieving it would be 
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with a Single Transferable Vote (STV) proportional representation system. This is a much different 

PR mechanism than the proportional variant of the major-party theory of King/Browning. 

It entails overcoming some major practical problems that we shall defer discussing until 

Chapter 40. If  these problems could be overcome, however, and a legislative body elected which 

passed the ñpollingò test described above, there might still be persons who were dissatisfied. One 

might share the following view of Danny Kleinman:
5
 

ñI donôt want my representative to vote as I would vote, nor to think what I think. 

Rather I want him to think as I would think, but with the advantages of the 

research of his legislative staff and knowledge I may not have. For example, 

NAFTA is very complex and I might get it wrong if  I had to decide on my own 

without elaborate study. I would trust my congressman to get it right, however, as 

long as he shared my general viewpoint and represented my interests. Itôs 

congruence of viewpoint and interests, not specific beliefs and policies, that 

should determine representation...ò
6
 

 

Letôs consider the sixth, and final, of the ñcurrent theoriesò we said, ñembody the heart of the 

disagreement between ourselves and the proponents of discretionary districting.ò 

Permissive Theory. This theory we might call the ñpermissiveò theory. By it people can be 

represented on any basis they wish. Most of them would probably want to be represented on the 

basis of what they think, but there would be some who might choose to be represented by someone 

from their geographical area, even if  that representativeôs views on public policy were opposed to 

the voterôs. 

For this reason, a legislative body elected according to the permissive theory might not pass 

the ñpollingò test that is the arbiter of representation mandated by the What-People-Think theory. 

The means of achieving a legislative body meeting the requirements of this theory is identical to that 

for achieving one meeting the requirements of the what-people-think theory: STV-PR. That is a 

great strength of this electoral system: it does permit people to choose their representative on any 
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basis they choose. A feminist is free to vote for a candidate of the ñChristian Rightò who lives in her 

neighborhood, in preference to a Gloria Steinem who lives in a distant cityðif  geographic 

proximity is that voterôs primary requirement. 

 

Democracy 

 

A definition of democracy may be arrived at from two perspectives. First, we may define it in 

terms of how representative of the polity, as a whole, is the group of individuals who exercise 

decision-making power in its behalf. If  that decision-making body is large and fairly chosen, it will  

likely be more democratic than one that is small and unfairly chosen. A decision-making body 

having many members is inherently more democratic (all other factors remaining the same) than one 

having few members. The ultimate degree of democracy is achieved when the decision-making body 

is the same as the polityðthe New England town meeting. This bookôs authors define democracy as 

government in which political power is dispersed to the widest extent possible. It is an idealðan 

ideal we may struggle to get closer to but never fully attain. These judgments we regard as self-

evident and they lead us straight to the second perspective from which we may define democracy: 

power. We take it as self-evident that a body in which power is highly dispersed is more democratic 

than one in which power is highly concentrated. 

So we return to Page One where we find Jefferson saying that the way to ñgood and safe 

governmentò is to divide power among the many. It seems like common sense and nothing that 

should take a whole book to make the case for. Yet, we are about to write an entire book to make the 

case for ñdividing among the manyò the power to pre-determine election outcomes in the United 

States of America by discretionary drawing of congressional and state legislative district boundaries. 

The argument of the proponents of discretionary districting boils down to this: the legislative 

body in question must be ñrepresentative.ò It will  be representative if  the districting plan by which it 

was elected achieves symmetry in the major-party seats-votes relationship. To ensure that the plan 

achieves bipartisan symmetry discretion must be given to persons chosen by major-party leaders 
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who will  know how to employ political and demographic data to craft a plan that achieves such 

symmetry. 

At the beginning we said we believe ñeach adult human being is entitled to an equal share of 

political power.ò Discretion must be removed from political districting because it gives enormous 

political power to a few persons, taking it away from everyone else. It is the antithesis of giving 

everyone an ñequal share of political power.ò 

Parts I, III,  IV and the first half of VI will  examine three lawsuits brought against partisan 

gerrymandering since 1981 to see what can be learned from them. This examination will  acquaint us 

with the four tests for such gerrymandering proposed by academics, extant as of 1990. In part V we 

show how to remove discretion from districting and introduce two more tests for partisan 

gerrymandering that appeared after 1990. In the last half of Part VI we present two constitutional 

arguments that can be made against congressional gerrymandering of any kind, one of which is also 

applicable to state legislative gerrymandering of any kind. In Part VII  we examine the first and only 

lawsuit in U.S. history to challenge bipartisan gerrymandering and discuss two additional cases 

which erect disturbing precedents. In Chapter 39 of Part VIII  we consider alternative remedies and 

in Chapter 40 of Part VIII  return to the question posed by the title of this chapter. 

Notes 
 
1 
Padover, Saul,  Jefferson: A Great AmericanΩs Life and Ideas (New York: Signet, 1952) 6.  

2 
This view is consistent with the fact that presidents, governors, and other officials are temporarily 

permitted to exercise limited powers over the rest of us.  Our power is equal to theirs, in the ultimate sense, 
so long as they are accountable to us.  Persons may also be denied their equal share of political power as 

punishment for crime. 
3 

We need to qualify this statement. Kleinman points out that direct democracy ñmay soon become practical 
in the main when each household has the means of a cost-free, or nearly cost-free, communication with a 
computer in the legislature that can register citizensô votes on pending bills. We may all be able to óassembleô 
again under one electronic óroofô and only the discussions by those assembled would remain impracticalò 
(Letter to senior author dated 24 February, 1995). Indeed, the 1992 independent presidential candidate Ross 

Perot has advanced ñelectronic town hallò proposals that would approximate what Kleinman describes. 
4 

Pitkin,Hanna, The Concept of Representation (California: University of California Press, 1972) 191. 
5 

Kleinmn, Danny is a mathematically gifted democracy advocate and personal friend of the senior author. 
6 

Letter from Danny Kleinman to senior author dated 24 February, 1995. 
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Chapter 2 

The Controversy 

 

Bandemer v. Davis will  be noted in U.S. political history because it was the first lawsuit 

whose primary allegation was political gerrymandering ever to go to trial over that issue; and 

second, because it was the case that finally induced the Supreme Court to say that at least one 

species of political gerrymandering wasðat least in theoryðjusticiable. But it did lose; and if  a 

political gerrymandering suit is ever to win in the High Court those bringing it would do well to 

examine Bandemer and ponder what factors would have been necessary for the outcome to have 

been different. A book having this title obviously must begin with a study of Bandemer. 

In the spring of 1981 a Republican-controlled legislature passed, and a Republican 

governor signed into law, districting plans for the Indiana house and senate that were viewed by 

Indiana Democrats as drawn ñfor the purpose of minimizing Democratic Party representation and 

giving proportionally less representation to Democratic Party members than their numbers 

warrant.ò These plans, as slightly modified nine months later, are depicted in figures 2.1 and 2.2 

and provide for 100 seats. 

 

The Preceding Plans 

 

The plans of the preceding decade were also drawn by a Republican legislatureð

authorship which would lead one to assume they were also partisan plans. The House plan, shown 

in Figure 2.3, provided:  elected from 53 Single-Member Districts (SMDs), thirteen 2-member 

districts and seven 3-member districtsðfor a total of 73. The Senate plan, shown in Figure 2.4, 

was for 50 seat elected from 50 SMDs. These House and senate plans were not ñnested,ò that is, 

the senate districts (SDs) were not subdivided to form the house districts (HDs). 
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The House plan had been conceived in the aftermath of litigation over the previous 

(1965) House plan in Whitcomb v. Chavis.
1 

That plan had constituted Marion County (the stateôs 

largest county containing the city of Indianapolis) as a single district electing 15 members. 

Plaintiff Chavis, in 1969, received a judgment from the District Court ordering the State to 

promulgate SMDs for the entire state in time for the 1970 elections. On appeal, defendant 

Whitcomb persuaded the Supreme Court to stay the ruling because the 1970 census would 

necessitate a redistricting in 1971 that would presumably correct the constitutional deficiencies. 

In early 1971 the legislature passed new plans, composed entirely of SMDs, for both House and 

Senate.  But in June, 1971 the High Court ñruled that Multi -Member Districts (MMDs) did not 

necessarily discriminate against minority groups and reversed the lower courtôs order,
2 

previously 

stayed, requiring SMDs for both houses. Thereupon, in early 1972, the legislature modified its 

1971 House plan to consolidate Marion Countyôs projected 15 SMDs into five 3-member 

districts; and to perform similar consolidations in other parts of the state so that the plan ended 

up as described above. The consolidations in Marion and Allen (Fort Wayne) counties 

advantaged Republicans, but Democrats did not go to court with charges of partisan 

gerrymandering. 

The Republicansô 1982 plan did not create (MMDs) where their 1972 plan had not 

already done so. Four of the 1972 planôs 2-member districts were eliminated and replaced by 

SMDs so that the new house plan, to be litigated in Bandemer, consisted of 61 SMDs, nine 2- 

member districts, and seven 3-member districtsðfor a total of 77. 

 

Legislative Process 

The legislative process by which the new plans were adopted excluded Democrats from 

any meaningful participation. ñVehicleò bills, devoid of specific content, were introduced in 

February, 1981. As a contrivance, slightly differing versions were passed by the House and 

Senate, so that a conference committee was necessary. Only Republicans were appointed to this 
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conference committee. It set up shop in Republican Party headquarters and worked behind closed 

doors for three months. Days before the mandatory adjournment of the legislature, the plans were 

made public. A Detroit-based, Republican-oriented consulting firm, Market Opinion Research 

(MOR) was hired for $250,000 by the Republican Party to do the technical work. Plans were 

made public. They were adopted by votes ñalong party linesò in the House and Senate the final 

day of the session.
3   

The Republicans made no bones about their intentions. As the trial court majority later 

noted,4  

There is a clear impression that [they] felt insulated from challenge merely by adherence 

to the óone-person-one-voteô principle, which they could easily follow...The result of that attitude 

is revealed in the remarkably candid statements of both Speaker Dailey and Senator Bosma in 

their deposition testimony: 

 

MR. SUSSMAN (N.A.A.C.P. Plaintiffsô attorney): What I would like you to do here 

again is to give me whatever reasons were operative in your mind in maintaining or 

creating multi-member districtsé48 through 52. 

MR. DAILEY:  Political. 

 

MR. SUSSMAN: What were the political factors? 

 

MR. DAILEY:  We wanted to save as many incumbent Republicans as possible. 

MR. SUSSMAN: This (newspaper) article says further ñUnder further questioning 

from Townsend about input in actual map drawing, Bosma said óYou will  have the 

privilege to offer a minority map. But I will  advise you in advance that it will  not be 

accepted.ôò Is that accurate? 

MR. BOSMA: Thatôs accurate. I might add that I donôt make goals for the opposite team. 
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To the above should be added one further remark by Senator Bosma, quoted in Plaintiffsô 

Post-Trial Brief, in which he acknowledged the plans were drawn: 

ñ..to hurt the Democrats as much as possible.ò
5
 

 

 

The Democratsô Plans 

 

House Speaker Dailey and Senate Majority Whip Bosma did afford the Democrats ñthe 

privilege to offer minority maps.ò In the spring of 1981 chief aide to the House Democratic 

caucus David S. Dreyer (see below) began working, under sponsorship of (black) Democratic 

Rep. William A. Crawford, on an alternative all-SMD plan for the House. This ñCrawford planò 

(shown in Figure 2.5) covered only the, ñmore urbanizedò areas occupied by 1972-vintage 

MMDs, conceding the rest of the state to the Republicans. (To accentuate its salient 

characteristics district lines are shown only for these areas of the state which differed from the 

Republicansô plan.) 

On the Senate side, aides working under the direction of (white) Democratic senator 

Wayne Townsend began work on a senate districting plan preferred by Democrats. These maps 

(shown in Figures 2.6, 2.7 and 2.8) were a political football. They exposed a racial divide among 

senate Democrats when it became impossible for them to agree on a single ñDemocraticò plan. 

Figure 2.6 covers only the ñRepublicanò areas of the state where ñDemocratsò arenôt going to 

win anyway.  Figures 2.7 and 2.8, are of the two largest counties where most of the 

ñDemocraticò votes are and where a Democratic party nomination for state legislative office 

may be worth something. On January 18, 1982ðsix days after filing of the Bandemer 

complaintðthe Senate convened to consider non-substantive changes to the senate plan it had 

passed in 1981. At that time the Democrats offered their plans, which were routinely voted 

down by the Republican majority. 
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The Original Complaint 

Due, in part, to the necessity of first getting another case dismissed in Marion County 

Court, the Democrats were eight months delayed in filing their suit. When they did so they 

stated their grievances mostly in terms of the Republicansô discriminatory use of MMDs in 

their house plan; and unnecessary fragmentation of counties in their senate plan. Six of their 

seven plaintiffs were from MMDs. Plaintiffs Bandemer, Badili and Pearson were from the city 

of Fort Wayne where they alleged an urban concentration of Democrats that would certainly 

have constituted a majority in an urban, single-member district, had been split between and 

submerged in two 3- member districts dominated by suburban and rural Republicans (see Allen 

County inset, Figure 2.1). This would be an example of the classic partisan gerrymander 

technique known as ñsplittingò or ñcracking.ò
6 

Plaintiff Womack was from rural Adams 

County near Fort Wayne. 

Plaintiff OôRea was a black Democrat from HD 49 in Indianapolis (see Marion County 

inset, Figure 2.1). Plaintiff Higbee was from heavily Republican Hendricks County, just west of 

Indianapolis. Plaintiff Richards was from rural, southwestern Greene Countyða county divided 

among ñfourò senate districts (see inset, Figure 2.2). 

Two of the complaintôs eight counts alleged violation of the equal protection clause of the 

Fourteenth Amendment. A third alleged violation of Section 1983 of the Federal Civil Rights 

Act. The remaining five alleged State of Indiana constitutional violations, one of them being a 

provision prohibiting unnecessary fragmentation of counties in the creation of senate districts. In 

addition to the specific harms alleged by its plaintiffs, the most significant feature of the original 

complaint was its prayerðwhat remedy the courts were being asked to impose. This brief prayer 

is reproduced in its entirety as Appendix A-1. It will  be seen that this prayer specifies no remedy 

at all. It merely asks the courts to declare the plans unconstitutional and leaves it to the courts to 

find a remedy. 
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The Long Road to Trial 

 

The Republican (ñState of Indianaò) Defendants responded by arguing the Plaintiffsô 

claims were foreclosed by the Supreme Court's rulings in Whitcomb v. Chavis
7 

and City of 

Mobile v. Bolden
8
ðcases in which multimember districts had been upheld. Plaintiffs argued 

that their case differed from Chavis and Bolden in that the current Indiana MMDs did not 

respect county lines; were inconsistently mixed with SMDs; were not jurisdiction-wide; and 

were not historically based. In their response Defendants cited Gaffney v. Cummings
9 

and 

White v. Regester
10 

to refute Plaintiffsô argument that excessive fragmentation of counties in 

creating senate districts violated the state constitution. They pointed to district court-drawn 

plans at the time of the Chavis litigation that fragmented some counties several times, and yet 

were approved by the Supreme Court. 

On March 1, District Judge Noland held a pre-trial conference with the attorneys at 

which was told the ñentire plaintiffsô caseò could be presented ñon the order of one day.ò 

Plaintiffsô lead counsel Ted Boehm summarized it by attacking the house planôs mixing 

MMDs and SMDs ñsolely for the purpose of disadvantaging a political minority.ò He said that 

Defendants ñrely on numerical equality, but they have breached every other known standard 

and have gone too far.ò He said the case didnôt have any justification of the type that was 

found in Whitcomb v. Chavis. ñThat, in a nutshell, is what the case is about.ò He added that 

county lines had been ñdisregardedò in drawing SDs and concluded that ñyou could bring the 

existing [house] plan into conformity with our requirements, rather easily, by breaking up the 

existing MMDsò mentioning, for the first time, that ñany rational planò would nest two HDs 

in each SD. 

On April  8, Plaintiffs filed an amended complaint, and on April  19 there was oral 

argument on the motion to dismiss, which was denied on May 3. Depositions got under way 

in July when Plaintiffsô attorneys questioned the Republican House and Senate leaders. 
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They continued in September and October with the questioning of officials of MOR and 

Republican legislative staffers who had worked on the plans. Though Defendants had made 

no discovery requests during the summer, they requested information on the Plaintiffsô 

proposed expert witness in October. This was to be Gordon G. Henderson, a political 

scientist from Earlham College who had been a consultant/expert witness in several previous 

districting cases. 

Despite all this preparation, 1982 ended with no trial having taken place, but only 

more written argument going back and forth. On November 2, the first elections under the 

Bandemer plans took place. In a national resurgence from 1980, the Democratic Party gained 

25 congressional seats as its aggregate congressional vote went from 50.4 percent to 55.3 

percent (see Appendix B). In Indiana the aggregate vote for Democratic House candidates  

experienced a parallel swing from 46.52 percent to 51.64 percent. This swing enabled them to 

increase their seats in the 100-member Indiana house from 37 to 43. 

For the first six months of 1983 there was no activity on the case. Then, on June 30, the 

U.S. Supreme Court handed down its decision in Karcher v. Daggett
11 

with its possibly historic 

concurring opinion by Justice Stevens. In that concurrence Stevens opined that the real issue in 

the case appeared to be partisan gerrymandering by the Democrat-controlled New Jersey 

legislature; but since such a constitutional violation had not been alleged, he could only rule on 

the basis of what had been alleged: population deviations that could not be justified in terms of 

ña consistently applied state legislative policy.ò
13 

In an obiter dictum that immediately caught 

the attention of reformers, he proceeded to lay out an equal protection rationale for holding 

partisan gerrymandering unconstitutional, and went on to enunciate criteria by which 

districting plans alleged to be partisan gerrymanders could be judged. Here was the first 

unambiguous signal that plaintiffs making such claims might have at least one vote on the U.S. 

Supreme Court. 
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Activity on the case resumed. On July 27 the Defendantsô lead counsel William M. 

Evans subjected Dreyer to a rigorous deposition. Dreyer was made to explain the significance 

of some 32 maps he had drawn; and of demographic and political analyses he had performed 

on the various plans over the preceding months. At the trial to come Plaintiffsô attorneys did 

not attempt to qualify him as an expert witness, but he was clearly their de facto expert. A 

magna cum laude graduate in economics from Oberlin College (1962) he received a Harvard 

law degree (1965); then served in the Peace Corps, and worked in the 1968 presidential 

campaign of Senator Eugene McCarthy. During the 1970s he worked as a fiscal analyst for 

Democrats in the Indiana General Assembly, served on the staff of U.S. Senator Birch Bayh, 

and worked in the campaigns of several Indiana Democratic politicians. 

On September 15 the Court set October 12 as the first day of trial. On October 11, 

Plaintiffs submitted a pre-trial brief that drew heavily on the Stevens concurrence. The stage 

was set. 

Notes 
 

1Whitcomb v. Chavis 403 U.S. 124 (1971).   

2Whitcomb v. Chavis 403 U.S. 124 (1971). 
3 

U.S. District Court S.D. Indiana Cause No. IP-82-56-C: Plaintiffsô Complaint of 12 January, 1982, pg. 

3. 
4 
Bandemer v. Davis  603  F.Supp. 1479 (1986) at 1483-84. 

5 
Plaintiffsô Post-Trial Brief, pg. 16 quoting Bosma deposition at pg. 110. 

6 
This technique will be discussed in Chapter 13. 

7 
Whitcomb v. Chavis 403 U.S. 124 (1971). 

8 
City of Mobile v. Bolden 446 U.S. 55 (1980). 

9 
Gaffney v. Cummins 412 U.S. 735 (1973). 

10 
White v. Regester 412 U.S. 755 (1973). 

11 
Karcher v. Dagget 462 U.S. 725 (1983) at 740 and 741. 
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Chapter 3  

The Evidence 

 

 

The ñdemographic and political analysesò Dreyer was questioned about during his July 1983 

deposition would have to developðto generateðthe facts and figures necessary to establish an 

historic precedent from the witness stand. What Dreyer needed was a tried and proven road leading 

straight to courtroom victory. What he had was far less: studies of population counts, county 

fragmentation, multi-member legislative districts, racial geography...and 73 sheets of ñpolitical 

studies.ò 

 

Population Deviations 

 

The thrust of the population study was that the Carson and Crawford plans had smaller 

deviations from exact equality than did the corresponding Republican plans. The district populations 

in the Republican plans are given in Tables 7.1 and 7.2. The numbers shown are those reported by 

the plansô technical consultant, MOR. Dreyer had several minor disagreements with those numbers 

and we have three major ones. But we donôt want to get bogged down in arguments of this sort. 

Letôs assume that MOR is correct and move on. 

 

 

Fragmentation of Counties 

 

Dreyerôs ñPolitical Division Studyò documented the fragmentation of counties in the 

Republicansô senate plan and compared it with that of the Democrats' Carson plan. Table 7.4 

summarizes the essential facts: the Republican plan split 47 counties creating 120 county fragments; 

the Carson plan split 27 counties creating 65 county fragments. 
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Political Analysis 

 

Although studies of population equality and fragmentation were essential to making the 

Plaintiffsô case, the centerpiece of their argument had to be evidence that the Republicansô maps put 

them at a significant political disadvantage. Dreyer wondered how to do that. In 1983 the academic 

literature contained only one article detailing how a districting plan could be tested for partisan 

gerrymandering: a 1978 study by Professor Charles Backstrom.
1 

Dreyer was unaware of that article 

so it is noteworthy that one of his analyses employed a methodology closely approximating 

Backstromôs and led to almost identical conclusions. 

Choosing a Measure of Underlying Partisan Preference. Dreyer reasoned that a political 

analysis had to start by choosing some way to quantify the partisan character of the districts in the 

plans under examinationðhow ñDemocratic,ò or how ñRepublican,ò they were. He realized that 

outcomes of races for state senator or state representative would not be a good way to do that: such 

races too often were a reflection of the attractiveness of an individual candidate, rather than an 

affirmation of support for that candidateôs party. Neither would be party registration; because, in 

Indiana, large numbers of voters did not reveal their politics by voting in party primaries; yet they 

still had definite party preferences in general elections. Election returns from statewide races would 

be betterðbut not high-profile races like U.S. Senator because such races often reflected major 

factors apart from party loyalty. The best indicator of underlying partisan characterðto the extent 

that such existedðwould be returns from a low-profile statewide race; even better, an ñanonymousò 

statewide race where nothing was known about the candidates save their party labels. So he 

reasoned in a memorandum to Democratic Party leaders.
2
 

When it was finally time to prepare evidence for trial the 1982 elections had taken place. So 

Dreyer understandably looked at the 1982 results and his memo concluded that the race for Auditor 

of State, between Democrat Otis Cox and Republican Charles Loos, would be the best choice. The 

outcome of this race, and of other races in the 1982 general election, is shown in Table 3.1. Later we 

will  see that Dreyer erred in choosing any race from a post-redistricting election: the best 



   
 

44 
 

gerrymander analysis is a prospective analysis; that is, one done in terms of what could be known 

about the political character of the plan at the time it was drawn. That would mean choosing from a 

race in 1978 or 1980. But we will see that the conclusions obtained from Dreyerôs post-redistricting 

races turn out to be nearly identical to the ones we obtained using pre-redistricting races. 

Examination of Table 3.1 reveals that three other arguably ñanonymousò statewide races also 

took place in 1982ðSecretary of State, Treasurer of State, and Clerk of Courtsðand that the 

outcomes of these races differed little from each other, or from the Auditor's race. They came in just 

below 50 percent while the Auditorôs race came in just over 50 percent. Dreyer began by aggregating 

the returns from the Auditorôs race among the districts in the Republican house and senate plans; 

and then went on to do the same thing for the Carson and Crawford plans. After he had computed 

Coxôs percentage in each district he then ranked the districts in decreasing order of ñDemocratic 

strength.ò Table 3.2 shows what he obtained for the 100 seats (77 districts) in the Republican house 

plan. 
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He then decided that his measure of partisan character would be more credible if  he did not 

rely upon a single race, but averaged the Cox-Loos race with one of the other three ñanonymousò 

statewide races. He chose the race between Democrat Patty Evans and Republican Marjorie 

OôLaughlin for Clerk of the Supreme Court and Court of Appeals and proceeded to aggregate the 

average of the returns from this and the Cox-Loos race among the districts in the Republican house 

and senate plans, the Crawford plan, and the Carson plan. Table 3.3 shows what he obtained after 

ranking the 50 seats/districts in the Republican senate plan. 
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Note that only the 25 seats indicated in boldface came up for election in 1982. Note further 

that those 25 included 13 of the 20 districts in which the Cox-Evans average exceeded 50 percent. 

That average in the districts up for election in 1982 was 51.20. The 25 districts up for election in 

1984 included the remaining seven in which the Cox-Evans mean exceeded 50 percent. That 

average in those districts was only 49.82. Examination of Table 3.3 also shows that in the 1982 

election Democrats won 11 of the 13 districts whose Cox-Evans mean exceeded 50, plus 2 of the 12 

districts where that mean was below 50, for a total of 13. 

Conclusions Regarding the Underlying Partisan Character of the Districts in the Plans. The 

row for ñRank 44ò in Table 3.2 reveals that when the 51.1 percent statewide vote for Cox is 

aggregated among the districts in the 1982 Republican house plan there are 44 districts in which 

ñDemocratsò are a majority. Therefore, we can say that if  every Cox vote equals a vote for a 

Democratic candidate for the Indiana House, the Democrats, with 51.1 percent of the vote for 

Indiana House candidates, would have elected only 44 (out of 100) representatives. This fact 

suggests a six-seat pro-Republican bias in the plan. That ñsuggestionò is reinforced when the Cox 

(ñDemocraticò) vote is aggregated among the 100 SMDs of the Crawford plan. Here we would find 

Democrats would have needed a 1.1 percent super-majority of the votes to win a bare majority of 50 

seats. 

We said that desire for a ñmore credible measureò induced Dreyer to use an average of the 

Cox-Evans vote, rather than just the Cox vote by itself, as the index of Democratic ñvoting strength.ò 

Table 3.3 shows that, if  each Cox/Evans vote equals a vote for a Democratic candidate for the 

Indiana senate, the Democrats, with 50.3 percent of the vote for Indiana Senate candidates, would 

have elected 20 (out of 25) senators. But here we must be careful. Indiana senators are elected for 

staggered, four-year terms and which senators come up for election in a presidential year, and which 

senators come up for election in a gubernatorial year can be decisive when the newly- elected 

senators are joined to the partyôs holdover senators to arrive at the caucus total. 
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Dreyerôs ñHistorical Study,ò his studies regarding ñRelative Votes Cast per Seat Won,ò and 

regarding the ñ1982 Election Outcomes Ranked by Pluralityò are inconclusive. Their major 

conclusion regarding the Republican house plan is that it allocates Republican ñvoting strengthò 

among the districts far more efficiently than it does Democratic ñvoting strength.ò Under this plan, if  

exactly 50 percent of the electorate, voting on the basis of party preference, chose Democratic 

candidates for the Indiana house, only 37 of them would be elected. That is a 13 percent partisan 

advantage for Republicans. It does not matter whether this underlying partisan preference is 

measured by the Cox vote or the Cox-Evans mean vote. Further, in order to win 50, or 50 percent of, 

the seats the Democratic preference of the electorate must rise to a super-majorityð51.8 percent, if  

measured by the Cox vote. 

But maybe this partisan advantage is not the result of gerrymandering by Republicans, but 

simply the consequence of political geography that distributes ñRepublicansò more efficiently than it 

does ñDemocrats.ò Notice that if  ñDemocratic voting strengthò is at 50 percentðas measured by the 

Cox voteðDemocrats win only 44 seats. 

Even though Dreyerôs studies supported the Republicansô claim that geography hurts 

Democrats, they also suggest that over half of the Republican advantage could be due to 

gerrymandering. If  the Crawford plan is impartially drawn, then the difference between the 44 seats 

it gives Democrats and the 37 they get under the Republican plan is a 7-seat advantage due to 

Republican gerrymandering. The Dreyer analysis of the Republican senate plan leads to comparable, 

but not identical, conclusions as his analysis of their house plan: with ñDemocratic voting strengthò 

at 50 percent Democrats get 24 seats (48 percent) under their supposedly ñimpartially-drawnò plan; 

they get only 19 or 20 seats (38 percent or 40 percent) under the Republican planða 2 percent 

handicap due to geography and another 8-10 percent due to gerrymandering. 
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Conclusions Regarding the ñMultimemberò Study. Dreyer produced three exhibits depicting 

how partisan interests could advantage themselves in a districting plan by selective creation of 

MMDs. In Trial Exhibit 51 he divided the whole state into three MMDs in such a way that 

Republicans could win two of those seats with less than 50 percent of the statewide vote. In Trial 

Exhibit 52 he divided Indiana into three MMDs in such a way that Democrats could win two of 

those seats with less than 50 percent of the statewide vote. In Trial Exhibits 49 and 50 he 

demonstrated the arbitrary manner in which some counties and cities were districted into MMDs 

and others were not. 

Conclusions Regarding 1982 Election Outcomes Ranked by Plurality. To corroborate 

evidence of pro-Republican bias furnished by the studies based upon estimates of partisan ñvoting 

strengthò Dreyer ranked the districts in the plans according to actual 1982 election pluralities of the 

Democratic candidates. This yielded Trial Exhibits 32 and 33. Exhibit 32 is reproduced in Table 3.5. 

It shows that with 51.64 percent
3 

of the aggregate statewide vote the Democrats win only 43 seats. 

To win the 50th seat they would have to win an additional 1,520 votes in each district; or they  
 

would have to win an additional 50 - 45.4 = 4.6 percent of the statewide vote, bringing that vote to 

51.64 + 4.6 = 56.24 percent. 

When Table 3.5 is compared with Table 3.2 we can see that the Democratic candidates get 

approximately the same percentage of seats for the same percentage of votesðwhether the 

calculation is based upon aggregation of a low-profile statewide race (44 seats with 51.1 percent of 

the vote) or actual election results (43 seats with 51.64 percent of the vote). The statewide election 

does not predict which seats will  be won or lost
4
ðparticularly in the ñmarginalò districts, but it does 

a pretty good job of predicting the overall result. Yet this additional evidence of bias, again, does not 

tell us how much might be due to geography and how much to manipulation. 
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Notes 

 
1 Backstrom, Charles, Leonard Robins, and Scott Eller. 1978. Issues in Gerrymandering: an Exploratory Measure of 

Partisan Gerrymandering Applied to Minnesota. Minnesota Law Review 62:  1121- 1159. 
2 ñWhy the Cox-Loos race is a good race to analyze.ò Undated (1983) 7-point typescript memo ñfrom David Dreyerò in 

Bandemer v. Davis case file, Baker & Daniels L.P.A., Indianapolis. 
3 
Computed as described in Note 7 to Appendix B. We prefer this estimate to the 51.9 percent used by the parties to the 

controversy. 
4 
The Auditorôs race aggregation falsely predicted Democrat wins in HDs 9, 10, 32, 33, 36, 56 and 71. It 

falsely predicted losses in HDs 25, 26, 27, 31, 59, and 75. It correctly predicted wins in 36 of 44 districts for a success 

rate of 81.8 percent. 
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Chapter 4 The Davis v Bandemer Trial 

 

The first 45 minutes of the trial were devoted to preliminaries, the most noteworthy 

being Dreyerôs declination to seek expert witness status, and to opening statements by the 

lawyers. 

Boehm said Plaintiffsô ñcore contentioné[was that]éthe plans were conceived to and did 

dilute, unconstitutionally, the Democratic vote inéIndiana in both houses [of the 

legislature]éñHe cited the house planôs adoption of MMDs in certain parts of the state, the 

senate planôs ñcomplete disregard for county lines,ò and the process by which the bills became 

law.
1
 

Then Evans spoke for the Defendants. He asked, rhetorically: did the districting acts 
meet 
 

the constitutional requirements which have been set forth in the courts? His answer was 

ñyes.ò First, the plans met the ñone-person-one-voteò requirement because their population 

deviations were on the order of ± 2 percent. Second, they did not dilute existing black 

voting strength. 

Third, they conformed to the preceding plans, making only the ñchanges that were necessary.ò 

Fourth, they avoided pairing of incumbents as much as possible, ñdoubling upò house 

Democrats in a few cases only because of the population equality requirement.
2
 

 
Examinations of Dreyer and Henderson 
 

Boehm introduced the depositions of the Republican legislative leaders and MOR 

consultants. Then he brought Dreyerðthe trialôs first major witnessðto the stand and, in 

about an hourôs time, entered in evidence Plaintiffsô first 52 exhibits.
3 

The rapid-fire manner 

in which the exhibits were introduced (about one per minute) meant that Dreyer spent little 

or no time explaining their significance. Of the three judges, only Pell actively engaged the 

lawyers and witnesses with questions and comment. Noland and Brooks were silent almost 

all of the time. During introduction of these exhibits, Pell, at one point, broke in and asked 
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what was significant about so-called ñanonymousò statewide races and Boehm was able to 

give a good explanation.
4 

Dreyer's direct examination ended with his recounting the process 

by which the Republican plans were enacted by the legislature.
5
 

Boehm next brought to the stand Plaintiffsô only expert witness, Gordon Henderson 

described briefly in Chapter 2. Hendersonôs curriculum vitae were offered as Plaintiffsô 

Exhibit 53. Evans objected to Hendersonôs recognition as an expert witness claiming he might 

qualify as a ñpolitical scientistò but not as an expert on districting. Boehm countered and Pell 

admitted Henderson.
6 

It was evident, however, that despite his academic qualifications 

Henderson really knew a lot less about the evidence being offered than did Dreyer who had 

prepared it. His discussion of the exhibits was not arresting. He displayed no easy familiarity 

with the academic literature on gerrymandering and did not even mention the 

Backstrom/Robins/Eller article
7 

which, in 1983, one might have expected an academic expert 

on gerrymandering to say a lot about. At one point Henderson alleged the Republican 

districting of Marion County was an example of ñcracking.ò
8 

Yet he was unable to specify 

just how this was accomplished by pointing to district lines on the maps.
9 
Hendersonôs 

testimony lasted less than an hour. Evansô cross-examination of him was brief and 

uneventful.
10

 

Dreyer was recalled and, after a few additional questions from Boehm, was subjected 

to lengthy and rigorous cross-examination by Evans.
11 

Evans introduced Dreyerôs ranking of 

the aggregated vote in the 1982 Auditorôs race by HD (reproduced in our Table 3.2). He 

questioned Dreyer regarding the selection of this race as the indicator of partisan ñvoting 

strength.ò
12 

He followed the same line of questioning regarding Dreyerôs analysis of the SDs 

given in our Table 3.3.
13 

Evans tried to make out that Dreyer was claiming Exhibit 39 

predicted outcomes in senate races.
14 

Dreyer denied it. Evans questioned Dreyer about the 

Carson plan;
15 

insinuating that it cut an excessive number of township lines in Marion  
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County.
16 

Regarding the attachment of parts of the seven counties surrounding Indianapolis 

(known as the ñringò counties) to SDs based in Marion County, Evans got Dreyer to concede 

that the same thing had occurred in the (Republican) 1972 plan.
17 

The trial resumed on 

November 16. During the next two hours Defendants introduced additional exhibits and 

examined two more witnesses. Then appeared the trialôs other major witness. 

 

Direct Examination of Grofman 

 

Bernard Grofman had sat near Evans on October 16 quietly listening to the testimony of 

Dreyer and Henderson. Once he had been announced as the Defendantsô expert witness 

Plaintiffsô attorneys had sought, without success, to schedule him for a deposition. They were 

frustrated
18 

and did not like the prospect of his taking the stand without their having an 

opportunity to prepare for what he might say. 

After submission of his lengthy resume, and four pages of testimony in which Evans 

elicited and put into the record information from this resume, Pell intervened by asking 

whether Plaintiffs intended to ñobject to his qualifications as an expert.ò Boehm said ñno,ò 

and the substantive examination got under way.
19 

Referring to Dreyerôs ñexhibits making 

comparisons based upon the 1982 auditorôs and clerk of courtsô races,ò Evans asked whether 

this information was ñrelevant to the issue of partisan gerrymandering involved in the 

Bandemer lawsuit?ò 

A  [This] informationémay be of some value in ascertaining political 

gerrymandering. But in [its] present form [it is]  essentially either misleading or 

irrelevant to a determination of political gerrymandering. 

Q  And why is that? 

 

A  There are basically four problems with the existing exhibits. First of all, the 

state Auditorôs race or the clerkôs race isécharacterized by relatively low interest, 

low knowledge of candidates and limited or non-existent political issues. And as 

such, is of only limited relevance to outcomes in races which may, in fact, have known 
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candidates or genuine local political issueséSecondly, the state auditorôs raceé[is] 

unrepresentative. éa third difficulty withéExhibits 35 to 44éare that [they] imply a 

theory of the way in which seats and votes areérelatedéImplicit in [the] exhibits is 

the notion that if  a party receives a certain percentage of the vote statewide, the fair, 

the inevitable outcome is, absent political gerrymandering, that the party will  receive 

the same proportion of seatséThat model of how SMD plurality, winner-take-all 

elections operate at the district level is simply mathematically wrongé 

One last problem withéExhibits 35 to 44: éIf, in a state there are a large number 

ofécompetitive districtséthen in a givenéyear one party wins most of the 

competitive seats [it]  will  be more effective in translating its votes into seatsé[and] 

will,  in fact, winémost of the seats in the legislature, even if  the two parties begin 

roughly even in size.
20

 

Grofman then offered a short article he had published in 1980
21 

depicting the 
 

theoretical relationship between seats and votes in a SMD electoral system. This exhibit is 

nearly identical to the ñS-curveò of our Figure 1.1. Grofman had performed a computer 

simulation, using an idealized electorate, of elections conducted in a 99-district plan in which 

the spatial distribution of party supporters was determined by randomly drawn district lines. 

Grofman then compared the data obtained from this simulation with what would be predicted 

by a formulation known as the ñcube law,ò and discovered that it ñprovid(ed) a quite good 

approximation to the situation where partisan/group strength is randomly distributed across 

districts.ò
22 
The ñcube lawò values differed only slightly from the simulation values. At 45 

percent of the vote the cube law predicts that a party will  win 35.4 percent of the seats; at 50 

percent of the vote 50 percent of the seats; at 55 percent of the vote 64.6 percent of the 

seats.
23
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This exhibit was to demonstrate Grofmanôs point that it was misleading for Dreyerôs 

exhibits to imply that lack of proportionality in the seats-votes relationship signaled partisan 

gerrymandering. Grofman stated that his description of the seats-votes relationships was 

confirmed by a body of evidence in the political science literature and singled out, in 

particular, Backstrom/Robins/Ellerôs characterization of the ñextraò seats a party, with just over 

50 percent of the vote, might receive as the ñballoon effect.ò
24 

Evans next proceeded to question Grofman regarding how excessive concentration of 

Democrats in Indiana might be due to geography. We recounted this colloquy in the preceding 

chapter. Evans then turned to a consideration of the statewide election summary we 

reproduced in Table 3.1, drawing Grofmanôs attention to the state senate figures showing 

Democrats winning 13 of the 25 seats up for election with 53.1 percent of the vote. 

Q  Does this exhibit present evidence of partisan gerrymandering in the 

Indiana senate? 

A  éit clearly does not present evidence of partisan gerrymandering. 

Q  Why do you say that? 

A éExhibit No. 31 shows that the Democratic candidates received 53.1 

percent of the total votes cast statewide for candidates for state senate, of 

whom there were 25, 25 offices. 

Q  What, if anything, does that indicate on the issue of partisan 

gerrymandering? 

A  If  I may continue, that 53.1 is half of the equationéThe actual outcome in 

1982 for state senate in Indiana was that 13 Democrats were elected and 12 

Republicans were electedéin other words, 52 percent of the candidates elected 

were Democrats, whereas 53.1 percent of the total votes for that office were 
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received by Democratic candidates. That is as close to perfect proportionality 

as one is ever going to get in real lifeéSo this is as close to proportionality as 

one is ever going to get, despite the fact we are dealing with a SMD election 

whichéwe are very, very unlikely to get proportionality in. So I take this to 

indicate the absence of even a prima facie caseéfor the existence of partisan 

gerrymandering in the state senators election.
25

 

 

Those words concluded Grofmanôs analysis regarding partisan gerrymandering of the 

senate districts. Evans then took up the issue of the house districts by comparing the seats- 

votes outcome for the house elections shown in our Table 3.1 with the results of the individual 

races reported in Exhibit 32 and our Table 3.7. 

Q  The question would be, does it present evidence of partisan 

gerrymandering in the House of Representatives, these two exhibits taken 

together? 

A  My response would be that Exhibit 31, taken alone, suggests the 

possibility of gerrymandering for the state House, because with 51.9 percent of 

the vote the Democrats are receiving less than 43 percent of theéseats; thus, 

there is something to be explained. Exhibit 32, at least in part, in my view, 

provides such an explanation. If  one looks at Exhibit 32 and looks at 

competitive seatséat seats in the 40 percent to 60 percent range, which is one 

of the standard definitions in political science as to what competitive seat range 

would be...if one uses districts in the 40 percent to 60 percent range is that, 

first, many districts are competitive, indeed 50
26 

if  my arithmetic is 

correct...Fifty, roughly, of these districts are in the 40 percent to 60 percent 

range in actual election outcomes. Of those, 16éwere won by Democrats and 
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34 were won by Republicans. If  we look atéseats which are won by margins 

of less than 3,000, there are 39. Twelve of those are won by Democrats; 27 by 

Republicans. If  we look at seats in the margin less thané2,500éRepublicans 

disproportionately win those competitive seats byé17 Republican seats and 10 

Democratic seats. éI can certainly tell you that these were seats that, at least 

based on 1982 election results, are seats that could have gone either 

wayéthese are competitive seatsé
27

 

The questioning turned to the matter of MMDs. Grofman pointed out that there was 

nothing unusual about them. Circa 1981, twenty states employed them in electing their houses 

of representatives, and of these 20 twelve employed MMDs electing more than three 

members.
28 

The next question concerned the defendantsô supposedly ñneutralò criterion of 

ñleast changed plan.ò Stating he interpreted this to mean ña plan which least affects 

incumbents,ò Grofman noted Defendantsô Exhibit II  which showed that the Republican house 

plan placed 8 incumbents in districts with other incumbents, whereas Crawford did this to 25; 

and Defendantsô Exhibit SS showing 14 incumbents paired in Carson, as opposed to none in 

the Republican senate plan.
29

 

Now came Grofmanôs cross-examination by Plaintiffsô lead counsel Ted Boehm. 
 

 

Cross-Examination of Grofman 

 

The first series of questions concerned what constituted PR for blacks, and how that 

depended upon what geographical area one was talking about. The confusing dialogue 

covered six pages of transcript, in which many numbers were tossed around.
30 

It brought out 

no facts more significant than those we summarized in the preceding section. Then Boehm 

took up Grofmanôs critique of Dreyerôs exhibits. The cross examination revolved around five 
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major themes. The first theme concerned what was the best measure, in Indiana, of partisan 

ñvoting strength.ò 

Boehn first got Grofman to concede that ñhigh-profile races, such as the U.S. Senate or 

governorò were not the best for assessing the partisan character of districts because votes for 

such candidates often reflected their personal qualities more than support for the parties to 

which they belonged. Then, after further sparring, Boehm secured Grofmanôs agreement that 

ñour clerk and reporter of our Supreme Court are not good examples of óhigh profileô races.ò 

Finally Boehm closed the trap by asking: 

So is there any better indicator [than such low interest, low issue races] of just 

normal party strength, that you are aware of, in this state? 

Grofman had to answer ñno.ò After a few more exchanges Boehm summed up the issue: 

I guess all Iôm suggesting is that the auditorôs race isnôt all that screwy just 

because Cox happened to win that year...
31

 

Boehmôs second theme concerned the issue of what districts can be considered to be 

ñcompetitive.ò The inquiry began with the issue of whether some states had stronger partisan 

traditions than others. Grofman agreed that this was so and that Indiana had a stronger partisan 

tradition than states like Oregon or California. Boehm then tried to get Grofman to agree that 

states with stronger partisan traditions would, over their political histories, exhibit narrower 

partisan swings than states of a more independent voting tradition. Specifically, Boehm asked 

whether ñ45-55 or 46-54ò might be a more accurate estimate of historical partisan swing in 

Indiana than Grofmanôs 40-60. Grofman demurred and Boehm bore in harder: 

Q  All  right. But isnôt it a fact that in modern history the major parties have 

run in that 55-45 band, or very close to it, and never exceeded 56 or 57 

percent? 
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A I believe Lugarôs percentage is higher than that band. I do not know the 

numbers so I cannot comment in any more detail. 

Q  An individual candidate such as Senator Lugar, may do that. But in 

terms of party-lines strength, has it ever happened, to your knowledge? 

A  Again, I don't know what you mean by party-line strength. 

 

Q  Well, whatever measure you want to take of normal party voting 

strength. Has it ever deviated more than five or six percentage points, using 

100 as our benchmark, from the 50 percent median? 

A  Since I have not ever done a study of bench line party-line strength I 

simply canôt answer that.
32

 

The obvious measure of ñcompetitive rangeò for the Indiana house would be the 

ñoscillationò of the aggregate statewide vote for a partyôs candidates for election to that body. 

Appendix B (column 7) shows that, from 1970 to the time of the trial, the lowest Democratic 

vote was 44.4 percent (in 1972) and the highest was 54.7 percent (in 1974). To go back farther, 

we could use Dreyerôs Reporter and Clerk of Courts races, 1954-1982, from an exhibit we 

didnôt have space to discuss. There we would find a low of 42.6 in 1972 and a high of 55.7 in 

1974ðmatching the same years as those of the aggregate vote for the Indiana house. There 

would be no basis for calling any legislative race outside this range ñcompetitive.ò 

But the real flaw in Grofmanôs analysis lay not in how to bracket the so-called 

ñcompetitiveò racesðwhether 60-40, 55-45, ± 3,000 votes, or ± 2,500 votesðbecause, after 

all, Republicans still won the bulk of those races regardless of where the brackets are.
33 

Rather, it lay in defining ñcompetitiveò in terms of how much the legislative candidates won 

by, rather than in terms of what odds the candidate faced by way of the underlying partisan 

character of the district. By Grofman's ñ40-60ò definition the number of those districts a 
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Democrat has an even chance of winning is the same as the number of those districts a 

Republican has an even chance of winning. This is not so. Comparison with Table 3.2 shows 

that Coxðwith a super-majority, statewide, of 51.1 percentðcarried 17 of those districts and 

lost 33. Of the 39 ñÑ 3,000ò districts Cox carried 13 and lost 26. Of the 27 ñÑ 2,500ò districts 

Cox carried 10 and lost 17. In about a third of those districts the Republican candidates were 

running uphill, to one degree or another. In about two-thirds of those districts the Democratic 

candidates were running uphill, to one degree or another. When the 1982 legislative election 

results were in, the number of districts won by Democratic legislative candidates, in each of the 

three definitional categories, was nearly identical to the number of districts won by Cox. Not the 

same districts, in all cases, but in overall result the Cox vote turned out to be an excellent 

predictor. 

To say that HD 26 (see Figure 2.1) is a ñseat that could have gone either wayò
34

 

because Democrat Stanley Jones won it with 53.0 percent in 1982, while his Partyôs candidates 

for Auditor and Clerk of Courts were getting 41.0 and 38.5 percent, is to ignore the probability of 

what vote the Democratic candidate would be getting were he/she not Stanley Jones. Similarly, 

to say that HD 71 (see Figure 2.1) is a ñseat that could have gone either wayò because Republican 

Richard Wathen won it with 55.6 percent in 1982, while his Partyôs candidates for Auditor and 

Clerk of Courts were getting 38.2 and 39.2 percent, is to ignore the probability of what vote the 

Republican candidate would be getting were he/she not Richard Wathen.
35

 

 

It takes time and thought to detect this sophistry, but Boehm had no time to prepare 

himself for what this witness might say because he had been unable to depose him. 

Boehmôs third theme dealt with the Dreyer exhibitsô supposedly misleading depiction of 

the seats-votes relationship. Boehm started in with two ñseats-votesò questions that led 

nowhere. Then he detoured into the issue of PR in the 1982 state senate elections and did not 

return to Dreyerôs implied mischaracterization of the seats-votes relationship for several minutes. 
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Finally, he continued with four additional questions in an attempt to correctly define the ñballoon 

effectò which accomplished little but gave Grofman an opportunity to speak with authority. 

Here again, Boehmôs failure to depose his adversaryôs witness had left him unprepared to 

discuss the balloon effect and the cube law; and with no rebuttal witness to point out the glaring 

error in how these concepts were applied to the seats-votes relationship of the 1982 Indiana 

house elections. Both the balloon effect and the cube law better describe the seats- votes 

relationship, in a two-party SMD electoral system, than does the straight-line one-to-one ratio 

implied by PR. As Grofman says, if  the geographical distribution of supporters of the two parties 

is ñsymmetricalò throughout the system, we would expect the seats-votes graph to approximate 

the ñSò curve of his Exhibit R shown in our Figure 1.1, rather than the 45º straight-line included 

in this figure to indicate PR. The S-curve shows that, if  a party gets just over half of the vote, it 

will  get considerably more than half of the seats (the cube law says 64.6 percent of the seats with 

55 percent of the vote). Conversely, if  it gets just under half of the vote, it will  get considerably 

less than half of the seats (the cube law says 35.4 percent of the seats with 45 percent of the 

vote). 

In the 1982 Indiana house elections Republicans got 48.36 percent of the voteða 

minority vote that, according to the balloon effect and the cube law, should result in their getting 

considerably less than 48.36 percent of the seatsðspecifically, 45.1 percent of them. Yet they 

actually got a 57 percent majority of the seats. Conversely, Democrats got 51.64 percent of the 

voteða majority vote that, according to the balloon effect and the cube law, should result in 

their getting considerably more than 51.64 percent of the seatsðspecifically, 54.9 percent of 

them. Yet they actually got a 43 percent minority of the seats. Rather than a tool for discrediting 

Dreyerôs exhibits, Grofmanôs invocation of the balloon effect and the cube lawðand the 

accompanying introduction of Exhibit Rðwas, actually, powerful support for the plaintiffsô 

case. The ñgeographical distribution of supporters of the two partiesò was definitely not  
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ñsymmetrical.ò The unanswered question: how much of the asymmetry was due to geography, 

and how much was due to manipulation? 

The fourth major theme about which Boehm questioned Grofmanðsandwiched in 

between the questions about seats-votes relationshipsðwas evidence of gerrymandering of the 

senate districts. The dialogue went as follows: 

Q  éyou said that this Exhibit 31éshowed that there was no gerrymandering 

in the senate, and you took the average and said, well, it came out on average so it 

must be swell? 

A  No, what I saidðtwo things. First, the difference between the two sets of 

Mr. Dreyerôs exhibits are one setédeals with the actual numbers in these races 

and the other is an hypothetical race based on the results that would have taken 

place in the districts in terms of the auditorôs contest. That is the first key 

difference. The second point is that the reasonðall that I saidðand I believe I can 

paraphrase what I said correctlyðwhat I said was that the data presented did not 

present a prima facie case for gerrymandering. 

Q  That is fine, but they also donôt show that there is no gerrymandering 

either? I mean, this exhibit isn't simply the entire plaintiffsô case. 

A  I have never made a statement stronger than the data do not show a 

prima facie case. 

Q  I thought you were concluding there was no gerrymandering based on this 

data, and you canôt do that. 

A  On the basis of that data, I cannot conclude much of anything. 

 

Q  Thatôs correct. In fact, on the basis of the ó82 senate data you canôt conclude 

anything because half of the senate seats were up? 

A  Yes. The only conclusion I can make is about the seats that were, in fact, 

 

up. 
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Q  So you have to go back and in order to form a view on the senate, look at 

something other than the actual ó82 results? 

A  Yes, though what you would look at is potentially at issue. 

 

Q  Of course. And we have just agreed that the statewide anonymous people 

are about as good an indicator as we have in this state of party strength? 

A  If  you are asking me how I would project the 1984 election outcomes, 

having previously disclaimed all ability as a seer, and if  you are asking me, would 

I use the method used by Mr. Dreyer to look at the state auditorôs race, the answer 

is no. 

Q  What would you look to? 

 

A  I would look at a combination of races. I would develop a long run 

projection equation. I would look, for example, at the incumbency status of 

individuals. I would look at the way particular individuals do, in fact, differ from 

party averages. In short, I would do something a lot fancier, but still probably not 

all that much better than crystal balling, than, in fact, Mr. Dreyer was able to do. 

Q  And if  Mr. Dreyer wasnôt attempting to project the 1984 election at all, but 

simply to show normal pattern voting strength in that district, something like 

what he did is pretty sensible? He is not trying to predict an election at all. He is 

recognizing there are individual candidates. 

A  Iôm not prepared to comment on what Mr. Dreyer was or wasnôt trying to 

show, except insofar as the exhibits speak for themselves.
36

 

When the other 25 senate seats came up for election in 1984 the aggregate vote for 22 

Democratic candidates was 42.3 percent of the total. They won seven of those seats, or 28 

percent. This was not ñas close to perfect proportionality as one is ever going to get.ò
37 
Dreyerôs 

Exhibit 39 (our Table 3.3) was not an attempt to ñprojectò the outcome of either the 1982 or the  
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1984 elections. Yet, if  one looks at it and simply counts the number of districts carried by Cox, 

one gets 13 of the ñ1982ò districts and seven of the ñ1984ò districts: the same number of districts 

their senate candidates actually won in those electionsðeven if  not the same districts in four 

cases. Not too bad as an indicator of partisan ñvoting strength.ò 

One cannot expect an expert witness, hired by the defendants in a gerrymander case, to 

voluntarily say anything damaging to his clients. It is the job of Plaintiffsô counsel to wring the 

whole truth out of him during cross-examination. Considering that he lacked the asset of having 

been able to depose this witness, Boehm did not-too-bad a job. In retrospect, however, the 

Democrats might have prepared themselves for an analysis that ignored the partisan character of 

the 25 ñpresidential yearò districts by modifying Exhibit 39 to differentiate between the 

ñpresidentialò and ñoff-yearò districtsðas we did in Table 3.3. Then, when they had Dreyer 

offer it, they should have taken ample time and hammered away at the differing partisan 

character of the ó82 and ó84 districts. They might have inoculated themselves against 

the misleading analysis that followed and prepared the minds of the judges for it. But 

hindsight is always 20/20. 

Boehmôs fifth major theme centered on the MMDs. There was an exchange in which he 

attempted to get Grofman to concede that, viewed in isolation from the rest of the state, the 

MMDs yielded grossly disproportionate results for Democrats (3 out of 21, or 14 percent with 46 

percent of the vote).
38

 

The hour was late.  After a few final questions there was some discussion of post-trial 
 

briefing schedules. Then America's first and only trial of a partisan gerrymandering lawsuit 

adjourned. 

Notes 
 
1 Davis v. Bandemer October 12 Trial Transcript: 16-20. 
2 Ibid. 23-27. 
3 Ibid. 31-70. 
4 Ibid. 58. 
5 Ibid. 70-77. 
6 Ibid 85. 
7 Op. Cit. Chapter 3 Note 7. 
8 

See our reference to this technique in Note 12 of Chapter 2. 
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Our examination of the Republican and Carson senate plans, reported in Table 7.4, shows that 

statewide the Republican plan split 25 townships creating 59 fragments; Carson split only 16 townships 
creating 42 fragments. However, in Marion County Carson split 8 townships creating 23 fragments, 
whereas the Republican plan split only 6 townships creating 18 fragments. 
17 

The ñringò counties were Boone, Hamilton, Hancock, Shelby, Johnson, Morgan, and Hendricksðall of 
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Chapter 5 

 

The Judicial Resolution 
 

 

Post-Trial Briefs 

 

At the conclusion of the trial the judges and attorneys agreed upon an expedited post-trial 

briefing schedule. The filing deadline for the 1984 elections was less than four months off. If  the 

plans were struck down, time was needed to implement a remedy. 

Plaintiffsô Post-Trial Brief. Boehm, and his assistants Christopher Scanlon and John 

Swarbrick, filed a 26-page Post-Trial Brief on December 6, 1983 in which they asserted that the 

plans ñdiscriminate against Indiana Democrats as a class in violation of the equal protection 

clause of the Fourteenth Amendment....ò
1 

They cited Justice Stevensô concurring opinion in 

Karcher and quoted extensively from it concerning his proposed standard of proof for political 

gerrymandering claims: first, plaintiffs must ñprove that they belong to a politically salient 

classéwhose geographical distribution is...ascertainable...; second, they must prove thaté 

their...voting influence has been adversely affected by the challenged scheme; third, [they] must 

make a prima facie showing that raises a rebuttable presumption of discrimination.ò
2
 

Evidence to support such ña prima facie showingò could be ñthe shape of the district 

configurations,òéñextensive deviation from established political boundaries,ò and the process by 

which the plan was adopted. If  Plaintiffs made such a prima facie showing, the burden would 

shift to the State to demonstrate that its plan was, nevertheless, justified by ñlegitimate 

considerationsò and/or ñadequate neutral criteria.ò If the State could not do so, then the Court 

should void the plan. Unsurprisingly, the attorneys concluded that their case met all three of 

Stevensô criteria. As evidence, they cited inconsistent use of MMDs, fragmentation of political 

subdivisions, pairing of Democrat incumbents, lack of district compactness and the partisan 

process of adoption.
3
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They cited figures from Dreyerôs historical study to show that ñDemocrats would have to 

obtain landslide results of the order experienced in 1958, 1964, and 1974ò to gain control of the 

House of Representatives. Their Exhibit 41 showed that ña Democratic vote approximately of 56 

percent would be necessary to win the controlling 51st seat in the House.ò
4 

In response to 

Grofmanôs critique of ñanonymousò statewide races the attorneys emphasized that their exhibits 

were offered only to measure the ñrelative party strength in the districts and demonstrate the built- 

in bias of the plan in favor of Republicans.ò
5 

In a footnote they took issue with Grofmanôs 

definition of ñócompetitiveô as anywhere in the 40-60 rangeò
6 

and attacked Grofmanôs 

characterization of the outcome of the 1982 senate elections as ñproportional representationò 

arguing that while 13 of the ñ1982ò SDs might be ñDemocratic,ò only five of the ñ1984ò SDs 

were ñpredominately Democratic.ò 

The attorneys returned to the issue of the MMDs that had been the focus of the original 

complaint. They reiterated how the use of 3-member HDs in Marion and Allen counties had 

ñstackedò or ñcrackedò Democrats in such a way that they were only able to elect 3 out of 21 

representatives from those countiesðeven though their candidates garnered 46.6 percent of the 

corresponding vote. 

Defendantsô Post-Trial Brief. Evans filed a 39-page post-trial brief in behalf of the 

defendants on December 23. It consisted of six sections the first of which listed seven criteria 

Defendants said they followed in crafting the plans. Of these the most notable was ñleast 

changed planò by which they meant their plans ñavoided placing two or more incumbents in 

the sameédistrict.ò
6 

and preserved MMDs from the 1972 plan where the incumbents involved 

did not want them divided into SMDs. I+n the second section of the brief Evans again cited the 

ñperfectò PR results in the 25 senate seats up for election in 1982 and again attacked Dreyerôs 

analysis of the SDs, in terms of their underlying partisan character, as an ñattempt to crystal ball 

gaze with a cracked crystal.ò 
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Evans then proceeded to make the second and third of the many spurious seats-votes 

comparisons that characterized this controversy. We think it useful to summarize the various 

seats-votes comparisons and do so in Table 5.1. After listing six valid comparisons made by 

Democrats, and the improper 1982 senate comparison made by Grofman, we show the two 

new comparisons made in this brief. Obviously concerned by the 8.64 percent seats-votes 

discrepancy resulting from the 1982 house elections, Evans tried to compare the Democratsô 

43 percent seats with the statewide vote percentage received by their 1982 Clerk of Courts 

candidate Evans: 49.2 percent. 

This reduces the discrepancy to 6.2 percent. Then he goes another step and compares it 

with the mean percentage of all five Democrat statewide candidates: 48.9 percent.
7 

This 

reduces the discrepancy to 5.9 percent. 

To whatever extent it may be valid to analyze any districting plan in todayôs American 

electorate in terms of Democrat-vs.-Republican bias, there must be some definition of what 

constitutes ñDemocratsò and ñRepublicans.ò This is no small problem. One might use party 

registration figures but, in Indiana, that would leave large numbers of people unclassified. One 

might define it in terms of who voted for the Partyôs legislative candidates. But when one such 

candidate runs as far ahead of his partyôs statewide ticket as Democrat Stanley Jones did in HD 26 

in 1982 it would be ridiculous to call his voters the ñrealò Democrats. In this imperfect world the 

most sensible alternative is the one chosen by Dreyer: the vote in an ñanonymousòðor, at least, 

low profileðstatewide race. That, as we shall see, is also the choice of Cranor/Crawley/Scheele 

and Backstrom/Robins/Eller. Grofman attacked this choice, but when pressed by Boehm had no 

better alternative to suggest. 
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Given some plausible measure of underlying major-party preference, partisan bias in a 

districting plan (or ñgerrymanderingò) becomes a matter of distribution of a partyôs supporters. 

Efficient distribution tilts the playing field in a partyôs favor; inefficient distributionðas 

exemplified by over-concentration and dispersion of its supportersðtilts the field against the 

party. The common-sense way to apply the measure, regardless of what statewide race is 

employed as the measure, is to compare the measureôs votes with its ñseats.ò If actual 

legislative election results are the measure, then for the Indiana House in 1982, the relevant 

comparison is 43 percent seats versus 51.64 percent votes. If  the Cox vote is the measure, the 

relevant comparison is 44 percent of the seats carried by Cox versus his 51.1 percent of the 

voteðnot the 43 percent of the seats won by Democratic candidates. If  the Cox-Evans mean 

vote is the measure, the relevant comparison is 38 percent of the seats carried by Cox-Evans 

versus their 50.15 percent of the voteðnot the 43 percent of the seats won by Democratic 

candidates. These are alternative ways of quantifying the inefficient distribution of 

ñDemocraticò supportðand they indicate Democrats suffer an 8-12 percent partisan 

disadvantageðbut they are internally consistent. Evans may legitimately choose another 

raceðor combination of racesðas his measure, so long as he applies it consistently. 

But Evans was right in asserting that even 8-14 percent seats-votes discrepancies do 

ñnot prove partisan gerrymandering.ò They prove that Democrats suffered from a distributional 

inefficiency. They do not prove that the ñdistributional inefficiencyò resulted from Republican 

manipulation. And here Evans helped his case by attaching ñExhibit B.ò Exhibit B was derived 

from Dreyer exhibits depicting the distribution of partisan support in Marion Countyôs 739 

precincts and revealed that 25 percent of the countyôs ñDemocratsò resided in only 7.6 percent 

of its precincts. On the other hand, 92% of the countyôs ñRepublicansò resided in 86 percent of 

its precincts.
8 

These statistics were convincing evidence that Marion County Democrats  
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suffered from inefficient distributionða distribution not resulting from Republican 

ñgerrymanderingò of precinct lines. 

Plaintiffsô Post-Trial Reply Brief. Boehm, Scanlon, and Swarbrick filed their rejoinder 

on January 5, 1984. The main body of this 17-page document claimed their ñproof of a 

partisan gerrymander stands unrebutted.ò It briefly affirmed that the first component of 

Stevensô standard of proof had been met: Indiana Democrats were a salient class whose 

geographic distribution had been ascertained by the Republican mapmakers.
9 

Turning then to 

the Senate, the brief forcefully stated what we have been saying throughout our commentary: 

the 1982-senate election results do not demonstrate ñproportionalò representation. Thirteen of 

the seats up for election ñwere either strongly or marginally Democratic.ò Exhibit 39 suggested 

this, and the 1982 elections confirmed it. Exhibit 39 suggests that only 7 of the seats up for 

election in 1984 are ñDemocratic.ò Exhibit 39 does not predict the outcome of any particular 

race, but ñshows the likelihood of results statewide...and the bias of the plan overall.ò In 1982 

two Democrats won in ñRepublicanò districts and two Republicans won in ñDemocraticò 

districts. ñThe only meaningful way to look at a plan is in terms of its overall statewide 

effect...the...map overwhelmingly favors Republicans and handicaps Democrats.ò
10

 

Turning to the House, the attorneys asserted that ñit is difficult  to draw meaningful 
 

conclusions regarding the fairness of legislative districts from...a particular election in a 

particular district.ò
11 

They would have done better had they realized what came to us in the 

preceding chapter: the Defendantsô definition of ñcompetitiveò district in terms of legislative 

election results was bogus. They attacked the ñcompactness guidelineò by saying it was 

ñdisregarded.ò Yet, their failure to provide any quantitative measurement of the compactness of 

these or any other districts in any of the plans hurt them. We shall, in Chapter 7, provide such 

measurements and thereby resolve these competing claims. 
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Finally, they attacked the ñleast changed planò guideline by again arguing that the MMDs 

in the Republicansô plans differed from the MMDs employed prior to 1972. As we observed in 

Note 19 to Chapter 4, all the fuss over whether this ñguidelineò was being followed missed the 

point: the plaintiffs should have been arguing that this was not a legitimate ñguidelineò because 

the 1972 plans were also Republican gerrymanders. 

 

The Trial Courtôs Opinion, Order and Dissent 

 

Nearly eleven months passed. The 1984 elections brought the second Reagan landslide 

and the 1982 Democratic gains evaporated. The aggregate statewide vote for Democratic 

candidates for the Indiana house dropped from 51.64 percent to 44.40 percent (see Appendix B) 

and the Democrats lost four seats, putting them back to 39. In the Senate they won seven of the 

25 seats up for election, precisely the number implied by Dreyerôs Exhibit 39. Not the same 

districts in two cases, but the same number of districts. On December 13 the Court issued its 

opinion. For the first and only time in U.S. history a federal court had struck down a districting 

plan on grounds of partisan gerrymandering. 

The judges split over the Bandemer claims with Noland and Brooks ruling for the 

Democrat plaintiffs and Pell filing a dissent supporting the Republican defendants.
12 

Their 

opinion revealed that the Court majority had bought the plaintiffsô argument: 

ñThe parties have presented voluminous statistical data and argue the figures support 

their position in this lawsuit. This Court does not wish to choose which statistician is 

more credible or less credible. Instead, the Court refers to some basic statistical 

foundations which appear credible and reliable in making determinations about the 

impact of the...plan on Democratic candidates. Most significant is...that in 1982 

Democratic candidates for the Indiana house earned 51.9 percent of all votes 

cast...However, only 43 Democrats were elected.éit is possible this disparity is explained  
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by the Republicans fielding better candidates...The Court would readily concede this 

possibility, but the disparity between the percentage of votes and number of seats won 

is...a signal that Democrats may have been unfairly disadvantaged...ò
13

 

Pellôs Dissent. In his dissent Pell noted that ñthe Supreme Court...never has addressed 

directly the justiciability of a political gerrymandering claim,ò and said he did not reach that 

constitutional question because he believed ñthe facts of this case do not demonstrate a political 

gerrymander.ò
14 

He stated the plaintiffs had failed to prove that the plan has diluted their voting 

strength as Democrats.ò
15 

Noland/Brooks had ñemphasize[d] two numerical comparisons to 

prove vote dilutionò: the 51.64 percent votes-to-43 percent seats discrepancy in the house and the 

 

53.1 percent votes-to-52 percent seats discrepancy in the Senate. Pell did not think these figures 

signaled vote dilution. First, he quoted the Backstrom passage cited in Stevens concurrence, the 

defendantsô post-trial brief, and Note 22 of this chapter to argue that these discrepancies may ñbe 

the result of natural advantages.ò He then proceeded to grossly misapply Backstromôs 

methodology. We shall discuss the correct application of that methodology in Chapter 10. For the 

present, we describe only what Pell did. He correctly selected an ñaverage of several statewide 

partisan races from recent electionsò to arrive at a ñbase voting strength of the Democrats 

statewide.ò Those races were ones that had also been employed by Dreyer: 

Contest and Year Democratic Percent of Total Vote  Demo. Percent of Major-

Party Vote 
 

Auditor of State, 1982 5

0

.

7

5
1

6
 

 
5

1

.

0

9 

Clerk of Courts, 1982 4

8

.

6

6 

 
4

9

.

2

1 

Reporter of Courts, 

1980 

4

3

.

9

5 

 
4

3

.

9

5 

Average . . . . . . . . . . . 4

7

.

7

9  

~ 

47.8
17

 4

8

.

0

8 
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What he should then have done was to calculate the average of these three statewide races 

in each of the planôs 77 HDs and 50 SDs, and count up the number of those districts in which 

ñDemocratsò were in a majority. Had he done so he would have found them to be a majority in 

about 30-32 HDs, and in 15-17 SDsðproportions far short of their ñ46.8ò percent of the 

statewide vote. 

Instead, Pell finished his analysis by making an apples/oranges comparison of his ñ46.8ò 

percent ñbase voting strengthò with the 43 percent of seats the Democrats won in 1982 (when 

their statewide vote was over 50 percent), noting that this 3.8 (actually, 4.8) percent deficiency 

was not horrendous. Then he made an even more far-fetched comparison of his ñ46.8ò with the 

52 percent of the senate seats won by the Democrats in 1982, indicating a 5.2 (actually, 4.2) 

percent advantage for the Democrats! The foregoing counterfeit seats-votes comparisons have 

been added to Table 5.1 (rows 10 and 11). 

 

The Appeal 

 

The Democrats had won a temporary victory, but Pellôs dissent laid the foundation for 

their eventual defeat. On January 16, 1985 the Republicans appealed the decision to the U.S. 

Supreme Court. The case, for the first time, received national attention and as 1985 progressed, 

other parties from geographically and ideologically disparate quarters joined the struggle. We 

shall continue to focus upon the argument as made by the primary litigants themselves, as found 

in their pleadings. We begin with the plaintiffsô motion to affirm. 

Motion to Affirm. Boehm/Scanlon/Swarbrick fired the first salvo in the form of a 21-page 

brief that was short on legal argument and focused mostly on reciting the evidence they had 

earlier proffered. It repeated the statement from their Post-Trial Brief that ñthe 51st most 

Democratic House district wasé5.6 percent shy of the amount needed to unseat the majority.ò
18 

It maintained that the Court ñhas long stated that an apportionment plan that invidiously 

discriminates against a political group violates the equal protection clause.ò That principle had  
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first been stated in Fortson v. Dorsey
19 

and had been reiterated in six subsequent Supreme Court 

cases.
20

 

The attorneys reviewed the evidence of discriminatory intent (quoting again from the 

Dailey and Bosma depositions) and effect. The 51.9 percent votes-to-43 percent house seats 

discrepancy was restated. Then they attacked the ñsuperficial ófairnessôò of the senate plan, based 

upon the 1982 election results, saying the ñanalysis suffers from a fatal fundamental flawðit 

considers only half of the story.ò They pointed out that ña slight majority of the statewide vote 

again in 1984ò would likely give the Democrats only seven of the other 25 seats.
21 

They called 

attention to the error in Judge Pellôs 3-race average that we cited in Note 18 and quarreled with 

his use of percent-of-total vote figures that we called attention to in Note 17. They said his 

ñmethodology is also flawedò because it averaged a ñnormal yearò with a ñRepublican year,ò 

leaving out any ñDemocratic year.ò But here the attorneys missed the point. Including a 

ñDemocratic yearò in the average would not have made the comparison valid. Their methodology 

was also flawed: as we said in our discussion of Pellôs dissent, its gross error lay in comparing 

the statewide vote in one race (or combination of races) to the number of seats carried in another 

raceðrather than to the number of seats carried by the statewide candidate(s) in the race(s) 

employed as the measure. 

Brief of Appellants. As the case went before the Supreme Court, the Republican trial 

court defendants became the Appellants and the Democratic trial court plaintiffs became the 

Appellees. Bandemer v. Davis became Davis v. Bandemer. The ball was in the court of the 

appellants and they responded with a 41-page brief that contained some sound legal reasoning 

and more deceptive election statistics. In fact, deceptive statistics are so large a part of the 

Appellantsô brief and reply briefs that the remainder of this section will  focus on this topic and 

forego comment on the other matters discussed in these documents. There are six deceptive 

statistics; the first four are presented in the Brief. 
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The first deceptive statistic was: ñIn the 1982 election, following reapportionment, there 

was an increase of three Democrats in the State Senate and six Democrats in the Indiana 

House.ò
22 

Evans did not mention what we noted at the end of Chapter 2: the statewide aggregate 

vote for Democratic house candidates had taken an upward swing of 5.12 percent: from 46.52 

percent in 1980 to 51.64 percent in 1982. In addition, he didnôt mention what we also noted in 

Chapter 2 about the previous (1972) house plan: this plan had also been a Republican plan from 

which it could be assumed the Party had wrung what partisan advantage it could. If  the 1972 plan 

had been impartially drawn, and the 1982 plan had been a Republican gerrymander, one might 

expect that whatever seats the Democrats gained as a result of a + 5.12 percent favorable ñswingò 

would be erased by gerrymandering. Therefore, a Democratic gain of six seats would support a 

conclusion that the 1982 plan wasnôt gerrymandered. However, if  the preceding plan had 

contained a roughly comparable bias, then one could expect a + 5.12 percent swing to give the 

Democrats a six-seat gain under a successor plan maintaining that same bias. This is what 

actually happened. 

The second deceptive statistic involved a matter considerably more complex: the 

definition of ñcompetitive,ò or ñmarginalò districts. In our critique of the Grofman testimony in 

Chapter 4, we stated that ñthe real flaw in [his] analysis lay not in how to bracket the so-called 

ócompetitiveô racesé[but]éin defining ócompetitiveô in terms of how much the legislative 

candidates won by, rather than in terms of what odds the candidate faced by way of the 

underlying partisan character of the district.ò Without acknowledging that he accepted our 

critique (written 25 years later!) Evans now defined ñcompetitiveò in terms of the Democratsô 

ñ45-55ò bracket, and also used their ñanonymousò statewide races as the measure of partisan 

character. For the senateðusing Dreyerôs numbers from Trial Exhibit 39 (our Table 3.3)ðEvans 

counted 13 ñsafeò Democratic seats and 18 ñcompetitiveò seats which, if  they won all of, would 

give them a majority of 31 seats.
23
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That was getting closer to the truth, but it still fell short. As we noted in our critique of 

Grofman, the fact that a district falls within a ñcompetitiveò range does not mean either party has 

the same chance of winning it. By the definition we establish in Appendix C, the marginal (= 

ñcompetitiveò) bracket for the Indiana legislature is 44.4 to 53.9. But a Democratic candidate has 

a far better chance of winning in a district where the Cox vote was 55 percent than he/she does in 

a district where it was 45 percent. In Chapter 10 we show how one can figure the probability of a 

partyôs winning a district based upon a ñpolitical indexò derived from races similar to the ones 

Dreyer used. That methodology would indicate the Democrat's chances of winning the ñ55 

percentò district were something on the order of 80 percent, whereas in the ñ45 percentò district 

his/her chances are more on the order of 20 percent. Therefore, the distribution of districts within 

the ñcompetitiveò range is very important. 

Figure 5.1 depicts the seats-votes relationship for the Indiana senate by means of a 

frequency distribution, or ñhistogram.ò We shall discuss histograms in greater depth in Chapter 

8, but here we simply say that this device gives us a simple pictorial representation of how 

skewed a districting plan may be in terms of its overall partisan character. Using the data from 

Dreyerôs Exhibit 39 we note that there are, indeed, 13 ñsafeò Democratic districts. We also note 

there are 19 safe Republican districtsðso the Republicans have a built-in advantage of six seats, 

even if the 18 competitive districts are all of the same partisan character. When we look at the 

competitive districts, in the middle, we see that they are not of the same partisan character. 

Eleven of them lean Republican; seven of them lean Democratic. We could expect that in a year 

when the statewide vote for Democratic senate candidates is 50 percent the party would win 

only the seven competitive seats that lean Democratic, bringing their total seats to 20
24
ðfive 

short of an even split. To win all 18 competitive seats (making their total 31) they would have 

to get a statewide vote of 55 percentðsomething they didnôt quite attain, even in their peak 

(ñWatergateò) year of 1974.
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Now letôs consider the house districts. Using the data from Dreyerôs deposition exhibit 017-018 

(Defendantsô Trial Exhibit 300) given in Table 3.2, Evans counts 28 ñsafeò Democratic seats and 39 

ñcompetitiveò seats, for a total of 67.
25 

In Figure 5.2 we again depict the situation with a histogram. 

There are, indeed, 28 safe Democratic seats. There are also 33 safe Republican seats indicating, as 

above, a built-in Republican advantage of five seats. When we examine the 39 competitive seats we 

again note a 23-to-16 Republican advantage in the way they lean. But that isnôt the whole story. In the 

senate histogram we were using a vote in which the statewide division was very close to 50-50. Here 

we are using a vote in which the Democrats have an additional 1.09 percent, and this difference leads 

to an underestimation of the planôs pro- Republican bias. In this kind of analysis one has to have an 

even division of the statewide major- party vote. Here is why. 

Consider Figure 5.3. Here we have taken Dreyerôs compilation of the Cox vote from 

Table 3.2 and added 3.6 percent to the Democratôs vote in each district
26 

(that was the result of a 

51.09 percent statewide vote) to approximate the situation in 1974 when the Party achieved its 

historical ñpeakò vote: 54.7 percent. We see the entire histogram shift to the right, with the 

Democrats now winning 59 seats.
27 

If  we use the ñ45-55ò definition, we see there are 39 

ñcompetitiveò seatsð16 of them leaning Republican and 23 of them leaning Democratic. If  we 

think for a moment, we realize the former 16 are not ñcompetitiveò seats at all, but safe 

Republican seats that have survived the maximum Democratic ñswing.ò The latter 23 are the 
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marginally Republican competitive seats, which fell under the Democratic onslaught. By the 

same token, Figure 5.2 is labeling as Republican-leaning districts some that are actually safe 

Republican. 

 

 

 
 

To get the true picture of ñcompetitiveò districts we must, therefore, subtract 1.09 percent from 

the Democratic vote in each district in Figure 5.2 to approximate an even split in the statewide vote. 

When we do this we get Figure 5.4, which tells us there are 27 safe Democratic seats, 33 ñcompetitiveò  

 


























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































