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Chapterl

iDemooandiR & p r e s e WhoaeDdfirotion®d :

At themostfundamentalevel, discretionandistrictingoughtto beproscribedecausét
weightsthe votesof somecitizensmore heavilythanthevotesof otherslti s théfdctthat
gerrymanderin@ftendistortsthe major partyseatsvotesrelationshipthatmakesthe practiceso
perniciousRather|t is in thegiving of discretionto certainofficials in decidingwhere district
boundariesreto go. It is like giving eachof these individual$wo voteswhile givingonevoteto
eachof therestof us. The democratiadeal saysall votesmust beweightedequally;notthatthe
votesof Caucasianareto beweightedby afactorof 1.5; andvotesof African-Americansby a
factorof 0.5. These exampleare ridiculousyou say,buttheyillustrate exactlyhatis goingon
whenindividual officials are giverarbitrarypowerto setdistrictboundarieslt mattersnotthat
these officialanaybe personsf virtue. It is simplywrongto give then® or anypersod anyright
thatnecessarilyasto be takerfrom somebodlse.

It should notake allthis spaceo state whashould beso obvious, buivhenwell-meaning
people advocate discretionatigtrictingtheyunwittingly promotethefi w e i g loftthie votgsof
all citizensby afactor other thari.0® theonly factor thatshould bepermittedin ademocratic
society.We opposediscretionandistricting,then,not somuchbecaus®f its possibleconsequences
attheballotbox butbecaus®fthisii we i g h t i inegedsuper thealagofeveryc i t i zend s
vote.Most proponent®f discretionandistrictingwould concedehe pointwe are makindpere,but
theywould probablysayour argumentis tootheoreticalthatthereis nowaywe canmeasureghe
magnitudeof thisi we i g h t therefore@f agplyirtgaremedy.f congressionalistrictsare
drawnby alegislative procesi which agubernatorialetois asignificantfactorrag o v e rvote r 6 s

in acongressionatlectionmaybeworth 100,000timesthe vote of the ordinaryvoter/citizen.
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Theproponent®f discretionarydistricting,in additionto maintainingthereis norealistic
alternative are alsdikely to believe thabnly the exerciseof discretionby districtingexpertscan
achieve other desirable goatsadistrictingplan. Thesegoals,embodiedn whatare calledesult
orientedcriteria,will beexaminedn Chapter23. Wherwe performthis examinationwe will see
why no planof geographic districtiasever beermfferedthatsatisfieswhatthese expertagreeare
themajor resutorientedcriteria.

We beginwith the premisef thewritersof theDeclarationof| nd e pendallmere At ha
are create@ q u a | haveaaightito fi | iliderty andthepursuitofh a ppi ndisne.n® By ey
meantmale propertpwnersof EuropeardescentTwo centuriesof political evolutionin North
Ameri ca have r ®meabhemapbeirmtoverchgeBrteseaurei | i bfermalt, y o
andto ensure thabnem a n axeyciseof liberty doesnotimpair therightsof othersrequiresthe
presenceffi g oands a f e g o v e Thomasleffersoavrotdte JoseptCabell:

i N enyfriend, thewayto have goodcaindsafe governmens not totrustit all to one,

but to divideit amongthema n¥y . o

The ni t owvaslakihgaoutveaspaowed political power.This reasoningcompels
the conclusionthateachadulthumanbeingis entitledto anequalshareof political power? The
New Englandcolonistsdeviseda form of governmenthatput intopracticethis egalitariandeal: the
town meeting thewesternw o r Ibesiirownexampleof directdemocracy.

It would beniceif the public busines®f statesnations,andthe world couldbe conducted

by town meeting.Thereis oneobviousreasorwhy it cannot® the numberof humanbeingsthatcan

assemble undemeroof, andhavea chanceo beheardwithinaf e w h o uislsnited.t i me ,
Humankindhadto inventa practicalalternative foiits governancéeyondthe smallcommunity
level:indirect, or representativedemocracyBY the endof the eighteenttcenturypolitical

semantichadevolvedto wherethetermfii d i d e mb ¢ haalegneeplacedoy simply
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Ademocandiic @ r e demto & tbydhewgrmil r e p u forimbfg@a v er nanent |, 0

=]

representativeodo government .
The framerf the U.S. constitutionchose representative governmewer directdemocracy

not onlyfi b e c af thesirepossibilityof assemblindarge numbersf peopleinas i n gl ébup | ac e

for the additionalreasorthatmanyof them:

A f e andepdosediemocracyrepresentatioseemedadesirable wayo allow

suchparticipationin safety.lt meantasMadisonsays,the delegatiof the

government.. to asmallnumberof citizenselectedby therest,'insteadof the

conductingof public affairsby all citizensé iprer son. 6 0

Once we have conced#tk necessityf substitutingir e pr esent ati ve gover
d e mo ¢ wefacsgthie questionof whatconstitutesi r e p r e s e n tepdndsmwhattheofiy h a t
of representatiooneespousesrofessor HannaRitkin has,arguablywritten the definitive work
onwhatconstitutesi r e p r e s butitfadstta meetouraeedfor simpledefinitionsbasedn
whatwe encountein oureverydaypolitical experience.

Theoriesof RepresentationHow Theyare Related

Pitkin concludedhatfi r e p r e s e n t aword with asingleareanidghut aconcept.

We tried to fit the six theoriesof representatiome encountem our everydaypolitical experience
intoP i t Kranmewoskandthefollowing is whatwe cameup with.

Geographic TheoryGeographiaepresentatioon thebasisof plurality choiceis the
dominantelectoralmechanismn theUnited Stategoday.We would readilyagreethata geographic
theoryof representatiors satisfiedif everyonecanpoint to arepresentativef theirswholives close
by. Themostprevalentcomplaintaboutthis theoryis thatwithin mostgeographic districtthere are

minorities(it mightbe majoritiesif therepresentative wasdectedby a plurality of lessthan50

16



percent)f people whose racegligion, gender... orviewsonissuef public policy arenot shared
byt heir fArepresentative. o

Descriptive TheoryThis bringsus to asecondheay of representatiomwhich we callthe
descriptivetheory.By this theorypeople are besepresentedn thebasisof their racereligion,
genderpationalorigin, sexualorientationor somecombinationthereof.Race religion or gendelis
the sufficientcondition.The oftquotedmetaphoof PresidendohnAdamsis relevanthere. A
representative legislaturadamssaid,i s h deahekactportrait,in miniature,of thepeople at
large,asit should thinkfeel,reasorandactlike t h e Ritkimquoteshis statemenin launching
her discussionf descriptive representatioassociatingt withtheii st a h dr 0 g tWeéhmk i e s .
it mightbetterbeassociateavitht h e fAfaocrt 6 ntigdcauserAdaemeemanot somuchto be
concernedhatthelegidative bodylook like the electorate (asnplied by our descriptivetheory)as
thatitAit hi nik & dike @ @hatafi r e p r e s mdythiaklike thepéopleit representteads
us to aconsideratiorof four remainingheorieshatembodythe heartof the disagreemenbetween
ourselvesaandproponent®f discretionandistricting. The firstof theseis theparty theoryof
representation.

Party TheoryAccordingto thistheorypeople are besepresentedn thebasisof their
presumedallegianceo oneor anotherof a spectrunof political partiessufficiently broadto offer
anypersom satisfactorywehicleto expresdis political views. It assumeshe U.S. electorate cabe
dividedinto amanageable numbef ideologicalgroups,eachcoextensivavith oneof these parties.
By thistheorythetestof i r e p r e s e nof adegislativebodyis thetlegreeo which the
percentagef seatsvon by eachof these partiematcheshe percentagef votes,in thatjurisdiction,
castfor candidate®sf thoseparties.

Major-party Theory AmongcontemporaryAmericanscholarshowever the partytheory

hasno acknowledge@xponentsinstead a closelyrelatedalternative theoris embracedy a
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significantnumberof political scientist® includingsomeof the mostinfluential. This theorywe
call themajor-party theory.As with the partytheory,it is assumedhatpeople are besepresented
on thebasisof their presumeadllegianceo apolitical party.However it is alsoassumedhatthere
areonly two ideologicalgroupswithin the electorateof sufficientsizeto warrantrepresentatiom a
state legislaturer congressionalelegationDemocratsandRepublicansThe U.S electoratas
neatlydividedinto justthese twadeologicalgroups.eachinternallyhomogeneouand
philosophicallyexclusiveof theother.In our political analysisof districtingplansto determine
whether theyre partisagerrymanderdyeginningin Chapter8, we will referto suchanelectorate
asadichotomousor anidealizedelectorateNoneof the proponent®f this majorpartytheory
explicitly stateghathe predicatesis analysisandpolicy recommendationgpon it.His adherence
to it is alwaysimplicit; alwaysunstatedalwayssilent.

Dixon. The outstandingxanple of suchadherencés thatof RobertG. Dixon, Jr., the

dominantauthorityon political districtingof the late1960sandthe 1970s.In 1968 hewrote a book,
Democratic Representation: Reapportionmientaw andPolitics, thatwon a WoodrowWilson
awardfrom the AmericanPolitical Science Associatioasthe bestbook on itssubjectthatyear.He
wasregardedvith nearreverencdy somecolleaguesandheinfluenceda generatiorof academics.
Althoughhis book igitled Democratic Representatipnowherd in 587 pagesf textand45 pages
of appendices is thistermdefined.We mayinferthath d e mocr at i c dsinrcenpaste s ent a-
undemocratic representatidike the symbolic representatidnitkin citesin thecaseof monarchsor
dictators.His bookwaswritten in thewakeof thefirst two roundsof onepersoronevote judicial
rulingsandoneof its major themess thatthe numericalequalityof district populationghose
decisionswvere leadingo would not, byitself, assure trulyi d e mocr at i ¢ 0The ceupial e s e n' t
clueto understandindpis view of districtingis foundin this passage:

A T h e thdtiaterdstsandpartystrength are napreadevenlyby residencas thesingle

mostimportantfactin all apportionmenandd i st ri cti ng. o
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Forty-threepagedater we aréoldwhati po |l et emaht sadi pd®@peoOrt e onat e
undertheAi r e pr e sseg/rstt @tmoao n

Aéa f air rsysemegustabletd bathmamnmpartiesandcompetingnterest

groups. o

The picturdinally becomesomplete withthese passages:

A éour coacertisrp@portionalityin political representation.subgroups

suchasethnic minoritiespccupationatlassificationsandeconomic class

categoriegendto identify more withonepartythananotherTheythusreceive

their politicalrepresentatiorgtleastin aroughway, throughonepolitical partyor

theot her . o

Inshortjif A b omahj or parti 8p0bopoetthedihmtgeieogspms 6 whi ¢
find voice throughthese partiewill betakencareof andthe systemof representatiowill be
i d e mo c Weytherefore feejustified in statingthatDixon adheredo themajor partytheoryof
representation.

King. Another influentialproponenof the majorpartytheoryof representi@on is GaryKing
of HarvardUniversity. His articlesappear regularlin academic journalandhe haservedasan
expertwitnessin major districtingitigation. As with Dixon, hisadherenc¢o this theorymust be
inferredfrom hiswritings. His first article (ceauthoredwith RobertX. Browning)to appeaiin the
AmericanPolitical Science Revie(APSR)stitledii De mocr at i ¢ aRdPartisaB®asint at i o
Congressiondt | ect i ons. 0 fTHleenoa r tait ¢ Iceafd alnldwtenetofd &l o n 0
democratid h e oassigngo it theGreekletterr (rho), andpresentanelegantmathematical
definition of the seatsvotesrelationshipfor electionsconductedver anhistoricalspanof timein
the AmericanstatesThe parameter is shownto varyfrom 1.0 toinfinity in thetwo-partymodelhe

developsandthese engointsdefine twoof thethree variant®f the majorpartytheoryhe
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presumablyembracesit is worth reprintinghis graphshowinghow these variantare related.

Consider Figurd..1.

Figure 1.1

Variants of the Major-Party Theory of Representation (Unbiased) as
Quantified by King-Browning

i— = e

[ o
! P

-8 Majoritarian representation-—l—}/

(p =3) ]

Winner-take-all
.6 (p ==

Proportional
representation
(e =1)

|
1
|
|
1
I
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|
I
1
|

Proportion Democratic Seats
w
T

Proportion Democratic Votes

Reprinted with the permission of Cambridge University Press.

Thisfigure depictsa seatsvotescurve,ananalyticaltool centralto somegerrymander
analyseswhich we shallintroducein Chaptei8, discussn detailin Chapterl2, andexplain the
constructiorthereofin AppendixH. Here wenotea solid, straightline runningat a 45-degree angle
from zeroto unitydepictingproportionalrepresentatiofPR). By this variantof the major-party
theorya partygainsanincremeniof x percentseatsn thelegislativebodyfor eachgainof x percent
in theoverallvotein thejurisdiction.Under these circumstances-1. The other engbointis the
dashedine resemblingonegiantii s t e 5§ percantvotesshowingwinnertakeall representation
(WTA). By this variantof the majorpartytheorya partywins no seatdn thelegislativebodyuntil
its votein thejurisdictionbarelyexceed$0 percent At thatpoint it wins everyseat.Under these
circumstances = DThe thirdvariantof themajorpartytheoryd majoritarianrepresentatiod is
shownby thedashdot line makingan S-curve.Rhocanbeanyvalue betweeonneandinfinity but,

in practice,it usuallyrunsbetweer? and3. When itequals3, theformulationis knownastheii c u b e

20



| aw, 0 s toanweetstnall mexg hear about in Chapter 4. Figureldplcts majoritarian
representation for the cube law. Under majoritarian representation, aquaityngapproximately
half of the jurisdictiorwide vote will gain an increment afiorethanx percent of seats for an
incremental gain of percent of votesHowever, as its share of the jurisdictiarde vote gets closer
to 100 percent, it will gaifessthanx percent of seats for an incremental gaix pércent of votes.
King/Browningtell usthatii ¢ o n v iargucentegnbe madein favor of eachof these
typesofd e mocr at i ¢ r efpy eweapeiar teasorio beheve thatmeform...is
inherentlymore fair tharthe others providedthatthereis partisansymmetry 6 Wh[Rixore a s
seemedo believe thafi f a i finnvwe-pastyrepresentatiorequiredafi pr oporti onate vo
Aproporti onal i optfarthisldssstingentBandamidereis got theplaceto argue
themeritsof these alternative standar@ufficeit to saythatby symmetryis meantthatif
Democratanwin 60 percentof the seatswith 55 percenof thevote, thenit should behat
Republicangouldalsowin 60 percentof the seatshouldtheyget55 perceniof thevote. Our
objective herés onlyto describe these alternative theomésepresentatiorpoint out howtheir
validity is beingsilentlyassumedby variousscholarsandshowhowtheyare relatedo eachother.
Despitetheapparenfi f a i rofrelectoslarrangementdesignedo bring aboutmajor
partyproportionality/symmetryo someacaderics, variouspersonsandgroupscontinueto express
dis-satisfactionrwiththefir e pr e s e nt ahemby thamajar pdrtyheody & lteyinclude,of
courseadherent®f minor parties.Theyalso includghelarge segmenif the electorate thatotes for
presidentiatandidatesike RossPerot,andvotesfor Democratic andRepublicarcandidatesor
other officesonly because thefgel theyhaveno other choice wittarealistic chancef winning. In
addition,significantnumbersof people whaconsideithemselveso beDemocratsandRepublicans
alsodo notfeelthemselvesvellii r e p r ely thiatheergllbrequiresno documentatioro assert
there are significardifferencesf opinionover issue®f public policy amongbothrank-andfile

Democratsand amongDemocratic partpffice-holders. The same goder RepublicansCurrent
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issueswhich divide bothmajor partiesange fromabortionandhomosexualityo healthcare and
Afree tr ad®AFTA GAFEAWIONt s

The major partyheoryof representatiodoesnot assurais howmanyof the elected
Democratswill be pro-NAFTA andhow manywill beant-NAFTA; nor how manyof the elected
Republicansvill befi pc @ o i ¢ bowmanyiido4 o f e. 0 ThaandNASTAl easur e
Democratoverelectoralsystemgshatyield whattheyregardastoo manypro-NAFTA Democrat
legislators andof pro-life Republicanver electorabystemghatyield whattheyregardastoo
manypro-choice Republicategislators stemsfrom thefact thatit is more impatantto themthat
their representativeshare their viewsnissueghanshare their partiabel.

WhatPeopleThink TheoryThis leadsus toconsideratiorof afifth theoryof representation:
thatpeopleshould beepresentedn thebasisof whattheythink. If we returnto ourNew England
town meetingparadigmywith its implicationthattheonly reasorfor havingfir e pr es &snt at i v e s
b e ¢ a u s e alhattendthetawd rmeetingin personandhaveto choose surrogatethelogical
conclusionis thatwe wouldwantourfi s u r r to gotetheavaywewould vote,if we couldbe
there ourselvedVew o u | chre &hathecolorof thats u r r oskiawasadd whatpartylabel
he/she wordf theywere representings at a nationaltown meeting,we wouldwantthemto vote
thewaywe wouldhave votecdbn NAFTAQ or on ahost ofother issues.

By thistheory,thetestof thefi r e p r e s af aldgialativeloodyavould not bethe
DemocratRepublicarseatsvotesrelationship A better tesmightbeto poll both thaepresentatives
andthepeople wheelectedthemto determinehecorrespondencef theviewson publicpolicy
issuesof therepresentativewith thoseof theelectoratelf 67 percenoft he el ect o-r at e we
choi c 83pernfido4 o f e ,apoll af thezepresentativeshouldyield the same
breakdownThis concepf, andtestfor,i r e pr e s e n tcanformto @ a wWweidn ofh
legislature a$i aexactportrait,in miniature,of thepeopleat ar ge . . . 0

A legislativebodythatwould meetthe criteriaof this theorycannotbe createdrom an

electoralsystembasedupongeographicatlistricts. The only knownmeansof achievingit would be
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with a Single Transferable Vote (STV) proportiomapresentatiosystem.Thisis amuchdifferent
PR mechanisnthanthe proportionalvariantof the major-partytheoryof King/Browning.

It entailsovercomingsomemajor practicaproblemshatwe shalldefer discussingntil

Chapter40. If these problemesouldbe overcomehowever,anda legislativebodyelectedwhich
passedhefi p o | | i desgribedtbavesthere mighstill be personavhowere dissatisfiedOne
might sharethefollowing view of DannyKleinman?

A d o nvartmy representativéo voteasl would vote,norto thinkwhatl think.

Rather wanthim to thinkas| would think, butwith theadvantagesf the

researclof hislegislative staff an&nowledgel maynothave.For example,

NAFTA is verycomplexandl mightgetit wrongif | hadto decideon myown

without elaboratestudy.l would trustmy congressmato getit right, howeveras

long ashe sharedny generalviewpointandrepresentedhyinterestsl t 0 s

congruencef viewpointandinterests not specific beliefsandpolicies,that

shoudd et er mi ne r@&presentation. ..o

L e tcansiderthesixth,andfinal, of thefi ¢ u rtrheenotr i e sice mib éhedsyartof the
disagreementetweerourselvesaandthe proponent®f discretionarnyd i st ri ct i ng. 0

Permissive Theory histheorywe mightcallthefi p e r mi trearyi.By iepople carbe
representedn anybasistheywish. Most ofthemwould probablywantto berepresentedn the
basisof whattheythink, butthere wouldoe somewho might chooseo berepresentetdy someone
from their geographicareaevenif thatr e p r e s eviewsart publiopdiicy were opposetb
thevot er 6s.

Forthisreasonalegislativebodyelectedaccordingo thepermissive theorgight not pass
thef p o | | i timgsdhearbitesof representatiomandatedy the WhatPeopleThink theory.
The meansf achievingalegislativebodymeetingthe requirement®f this theoryis identicalto that
for achievingpnemeetingthe requirement®f thewhatpeoplethink theory:STV-PR.Thatis a

greatstrengthof this electoralsystemit doespermitpeopleto choose their representatiga any
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basistheychooseA feministis freeto votefor a candidateof thefi C h r iRd tgiha fivesim heo
neighborhoodin preferenceo aGloria Steinenwholivesin adistantcityd if geographic

proximityis thatv o t primangrequirement.

Democracy

A definition of democracynaybearrivedat from two perspectivedgrirst,we maydefineit in
termsof how representativef the polity, asawhole,is thegroupof individualswho exercise
decisionmakingpowerin its behalf.If thatdecisioamakingbodyis large andairly chosenit will
likely bemore democratic thamnethatis smallandunfairly chosenA decisionmakingbody
havingmanymemberss inherentlymore democratic (abither factorsemainingthe same) thammne
havingfew membersThe ultimate degreef democracys achievedvhenthe decisioamaking body
is thesame ashepolityd the New Englantown meeting.Thisb o o &uthsrsdefine democracyas
governmenin whichpolitical poweris dispersedo thewidestextentpossiblelt is an ideab an
idealwe maystruggleto getcloserto butnever fullyattain. These judgmentse regardas self
evidentandtheyleadusstraightto thesecondperspective fromvhichwe maydefine democracy:
power.We takeit asself-evidentthata bodyin which poweris highly disperseds more democratic
thanonein which poweris highly concentrated.

Sowe returnto Page One where we filffersorsayingthatthewayto i g o andbkafe
g o v e r nignedivideppower amonghe many.lt seemdike commonsense andothingthat
shouldtakeawholebook tomakethecase forYet, we are abouto write anentirebook tomake the
c as e f oramdnghema rdthapaverto pre-determine electiooutcomesn the United
Statesof Americaby discretionarydrawingof congressionandstate legislative distridioundaries.

The argumentf the proponent®f discretionandistrictingboils downto this: thelegislative
bodyin questiormustbei r e p r e s & wilt b&repgreseatatiod thedistrictingplanbywhichit
waselectedachievesymmetryin themajorpartyseatsvotesrelationship.To ensure thathe plan

achievedipartisansymmetrydiscretionmust begivento personshoserby majorpartyleaders
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whowill know howto employpolitical anddemographic date craft a planthatachievesuch
symmetry.

At thebeginningwe saidw e b e | | adulhunfambeingisentitiedto anequalshareof
politicalp o we r . 0 mMustbeemevedrompolitical districtingbecausé givesenormous
political powerto afew personstakingit awayfrom everyoneelse.lt is theantithesisof giving
everyonaanii e q shardof politicalp o wer . 0

Partsl, 1l IV andthefirst half of VI will examinethree lawsuit®roughtagainstpartisan
gerrymanderingincel981 tosee whatanbelearnedirom them.This examinatiorwill acquaintus
with thefour testdor suchgerrymanderingproposedy academicsextantasof 1990.In partV we
showhowto remove discretiofrom districtingandintroduce twamore testg$or partisan
gerrymanderinghatappearecfter1990.In thelasthalf of PartVl we presentwo constitutional
argumentshatcanbe made againstongressionajerrymanderin@f anykind, oneof whichis also
applicableto state legislativgerrymanderingf anykind. In PartVIl we examinethefirst andonly
lawsuitin U.S. historyto challengebipartisangerrymanderinginddiscusswo additionalcases
which erectdisturbingprecedentdn Chapter39 of PartVIIl we consider alternative remedeasd
in Chapterd0 of PartVIIl returnto thequestionposedby thetitle of this chapter.

Notes

! PadoverSaul, Jefferson: A Great Americ@Life and IdeagNew York: Signet, 1952) 6.

2This view is consistentvith the factthatpresidentsgovernorsand othewfficials aretemporarily

permittedto exercise limiteghowersoverthe resof us. Our poweris equalto theirs, in the ultimate sense,

so longas theyare accountable to usPersonsnayalso be denied thegqualshare ofpolitical poweras

punishmenfor crime.

*We need to qualifyhis statementKleinmanpoints outhatdirectdemocracyi m asgonbecomepractical

in themainwheneach household has theeanf a costfree,or nearlycostfree,communicatiorwith a

computerin the legislature thatanregisterc i t i votesangpéndingills. Wemayall be ableto6 a s s emb | e 6
againunderone el ect r o n ithe disdussionsfyposeassedhblaavoudldyemaini mpr act i cal o
(Letterto seniorauthordated 24~ebruary,1995).Indeed the 1992 independeptesidentialcandidateRoss
Perothasadvancedi el ect r oni ¢ t o wwoultlapprdximatephatElgronanadessribes.h a t

* Pitkin,Hanna,The Concept of Representati@glifornia: University of California Press, 1972) 191.

® Kleinmn, Dannyis amathematicallyifted democracyadvocateand persondtiend ofthe seniomauthor.

® Letterfrom DannyKleinmanto seniorauthordated24 February1995.
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Chapter2

The Controversy

Bandemew. Daviswill benotedin U.S. political historybecausét wasthefirst lawsuit
whose primanallegationwaspolitical gerrymandering@verto goto trial over thatssue;and
secondpecausé wasthe case thdtnally inducedthe Supreme Coutto saythatatleastone
specief political gerrymanderingva atleastin theoryd justiciable.But it did lose;andif a
political gerrymanderinguit iseverto win in theHigh Courtthosebringingit would do well to
examineBandemerandponder whafactorswould have beemecessarfor the outcometo have
beendifferent. A book havingthis title obviouslymustbeginwith a studyof Bandemer.

In thespringof 1981 aRepublicarcontrolledlegislature passednda Republican
governorsignedinto law, districting plansfor the Indianahouseandsenate thatvere viewedy
Indiana Democratasdrawnii f thepurposeof minimizing Democratic Partyepresentatioand
giving proportionallylessrepresentatioto Democratic Partynemberghantheir numbers
war r ant . 0 asBligllsmodifiedniaementhslater,are depicteéh figures2.1and2.2

andprovide forl00seats.

ThePrecedingPlans
The planof theprecedingdlecade were alsirawnby a Republicaregislaturé
authorship whichwould leadoneto assume thewere alsgartisarplans.The House plargshown
in Figure 2.3, provided: electedfrom 53 SingleMember District{SMDs), thirteen2-member
districtsandseven 3-member district® for atotal of 73. The Senate plashownin Figure2.4,
wasfor 50 seat electeffom 50 SMDs. These House argknate plangerenoti ne st eisl, 0 t hat

thesenatedistricts(SDs) werenot subdividedo form the housedistricts(HDs).
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Figure 2.3

Indiana House:
1972 Republican Plan
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Figure 2.4

Indiana Senate:
1972 Republican Plan
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The House plahadbeenconceivedn theaftermathof litigation overthe previous
(1965) House plam Whitcombv. Chavis® ThatplanhadconstitutedMarionCounty( t he st at e 6 s
largestcountycontainingthe city of Indianapolis) aga single districtelectingl5 members.
Plaintiff Chavis,in 1969 receivedajudgmentfrom the District Courtorderingthe Stateto
promulgate SMD$or theentire staten time for the 1970elections On appeal defendant
Whitcombpersuadedhe Supreme Couttio staytheruling becauséhe 1970censusvould
necessitata redistrictingin 1971thatwould presumablyorrectthe constitutionaldeficiencies.
In early1971 thdegislature passetew planscomposedntirelyof SMDs,for both House and
Senate.But in June, 1971 theligh Courtfi r utha¢Multi-Member DistrictYMMDs) did not
necessarilgliscriminate againshinority groupsandreversedhel o we r ocdertprevichisly
stayedyequiringSMDsfor bothhousesThereuponin early1972, thdegislature modifiedts
1971House plaro consdidate MarionC o u n prgjedtedl5 SMDsinto five 3-member
districts;andto performsimilar consolidationg other part®f the statesothatthe planended
up asdescribedabove.The consolidations1 Marion andAllen (Fort Wayne)counties
advantagedRepublicansbut Democratslid notgoto courtwith chargesf partisan
gerrymandering.

The Rep ud8kplacda macieate (MMDs) where thelr972planhadnot
alreadydoneso.Fourof the1972p | aZan@ember districtsvere eliminatecndreplacedoy
SMDssothatthe newhouseplan,to belitigatedin Bandemerconsistedf 61 SMDs, nine 2-

member districtsandseven3-member districi® for atotal of 77.

Legislative Process

The legislative procedsy whichthenew plansvere adopteéxcludedDemacratsfrom
anymeaningfulparticipation.i V e h ibilts| devoidof specific contentwere introducedh
February1981.As a contrivanceslightly differing versionswere passelly the House and

Senatesothataconference committee wagcessaryOnly Republicansvere appointetb this
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conference committed. setup shop irRepublicarPartyheadquarterandworkedbehindclosed
doorsfor threemonths.Daysbeforethe mandatoryadjournmenbf thelegislature, the plansere
made publicA DetroitbasedRepublicarorientedconsultingfirm, MarketOpinionResearch
(MOR) washiredfor $250,000 byhe RepublicarPartyto do thetechnicalwork. Planswere
made publicTheywere adoptethy votesfi a | partyy) i niretseblouse andenatehefinal
dayof thesessiorf.

The Republicanmadeno bonesabouttheir intentionsAs thetrial courtmajority later
noted?

Thereis aclear impressiothat[they] felt insulatedfrom challenge merelipy adherence
to theé o persoronev ot e 6 pwhichtheycopldeasilyfollow...The resultof thatattitude
is revealedn theremarkablycandidstatementsf both SpeakerDaileyandSenator Bosman

their depositioriestimony:

MR. SUSSMAN (N.AA.C.PP | a i rattoindy)fWhdt Iwould like youto dohere
againis to give mewhatever reasonsere operativén your mind in maintainingor
creatingmult-me mb er di through52.t s € 4 8

MR. DAILEY: Political.

MR. SUSSMAN:Whatwerethe political factors?

MR. DAILEY: We wantedto save agnanyincumbentiRepublicanaspossible.

MR. SUSSMAN:This (newspaper) articlsaysf ur t her AUnder further
from Townsendaboutinput inactualmapdrawing,Bosma sai@d Y avill havethe

privilegeto offer aminority map.But | will adviseyouin advance that will not be

a c c e plsteatiaccarate?

MR. BOSMA: T h a acéusatel mightaddthatl d o nm@ake goaldor the oppositeteam.
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To theaboveshould beaddedonefurther remarkby Senator BosmajuotedinP | ai nt i f f s &

PostTrial Brief, in which heacknowledgedhe planswere drawn:

fi . huttthe Democratasmuchaspos st bl e. 0

TheDemocr at sdé Pl ans

House Speaker Dailend Senate Majoritwhip Bosmadid affordtheDemocratdi t h e
privilegeto offer minorityma p # théspringof 1981 chief aideto theHouse Democratic
caucudavid S. Dreyer(see below) begamorking, under sponsorshipf (black) Democratic
Rep.William A. Crawford,on analternative aiSMD planfor theHouse.Thisfi C r a wpf | oar ndo
(shownin Figure2.5) coveredonlythe,i mo r e ur b aatdupeebyg ®72gintagea s
MMDs, concedingherestof the stateto theRepublicans(To accentuatés salient
characteristicslistrictlinesare showronly for these areasf the state whichdifferedfrom the
Republicansd plan.)

OntheSenate sidegidesworking underthedirectionof (white) Democratic senator
WayneTownsendbeganwork on asenate districtinglan preferredoy DemocratsThese maps

(shownin Figures2.6, 2.7and2.8) werea political football. Theyexposed aacialdivide among

senate Democratghenit became impossible for theimagreeonas i ngl e A Democr at i

Figure2.6coversonlythedn Re pu b | i ofthesot aatree ansh er e fAddieglbocr at s O

win anyway. Figures2.7 and2.8, areof thetwo largestcountiesvheremost ofthe

i De mo c r a fare andvheveaRemacratic partyominationfor state legislative office
maybeworth somethingOn Januaryl8, 1983 six daysafter filing of theBandemer
complain® the Senateconvenedo consider nofsubstantive changes thesenate plait had
passedn 1981.At that time the Democratfferedtheir planswhich were routinelyoted

downby the Republican majority.
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Figure 2.5

Indiana House:
1982 Crawford Plan
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TheOriginal Complaint

Due,in part,to thenecessityf first gettinganothercase dismisseith Marion County
Court,the Democratsvere eightmonthsdelayedn filing their suit. Wherntheydid sothey
stated their grievancemostlyin termsoftheRe pu b | i ¢ a n s GusedfiMMDsrini mi nat or vy
their house plan;andunnecessarffagment#éion of countiesn their senate plargix of their
severplaintiffs were fromMMDs. Plaintiffs BandemerBadili andPearsorwere fromthe city
of FortWayne where theallegedanurbanconcentratiorof Democratghatwould certainly
have constituted majorityin anurban,singlemember districthadbeensplit betweerand
submergedn two 3- member districtslominatedy suburbarandrural Republicangsee Allen
Countyinset,Figure 2.1). Thiswould beanexampleof theclassic partisagerrymander
technique knowrms i s p | iotfitci r nagcOrlaimtif§ Wabnackwasfrom rural Adams
Countynear ForiWayne.

Pl ai nt i f fablaokb&woeratfranakD 49 inIndianapoligsee MariorCounty
inset, Figure 2.1)Plaintiff Higbee wadrom heavilyRepublica HendricksCounty,just westof
Indianapolis Plaintiff Richardsvasfrom rural, southwesteriireene County a countydivided
amongi f our 0 s e (seeinsetFigure)r i ct s

Two ofthec o mp | aighttduritsallegedviolation of the equalprotectionclauseof the
FourteentrAmendmentA third allegedviolation of Section1983 ofthe FederalCivil Rights
Act. The remainindive allegedStateof Indiana constitutionaliolations,oneof thembeinga
provisionprohibitingunnecessarfragmentatiorof countiesn thecreationof senate districtdn
additionto thespecific harmallegedby its plaintiffs, the mostsignificantfeatureof the original
complaintwasits prayed whatremedythe courtswere beingaskedto impose.This brief prayer
is reproducedn its entiretyasAppendixA-1. It will beseenthatthis prayerspecifiesnoremedy
atall. It merelyasksthe courtsto declarethe plansunconstitutionahndleavesit to thecourtsto

find aremedy.
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Figure 2.6

Indiana Senate: 1982
Townsend/Carson Plan
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Figure 2.7
Indiana Senate: 1982 Townsend Plan
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Figure 2.8
Indiana Senate: 1982 Carson Plan
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TheLongRoadto Trial

The Republicaf i St at e of | nspaendedyajguirgteePé md ant § f s 6
claimswere foreclosethy the Supreme Courtsilingsin Whitcombv. Chavig andCity of
Mobile v.Bolde!d casesn which multimember districthadbeenupheld.Plaintiffs argued
thattheir case differefrom ChavisandBoldenin thatthe currentindiana MMDsdid not
respectcountylines; were inconsistentlynixedwith SMDs;werenot jurisdictionwide; and
werenot historicaly basedIn their response Defendantised Gaffney vCumming8and
Whitev. RegestéPtor e f ut e P ai thatexcesbige fragmentgtisvhreuntiesin
creatingsenate districtgiolatedthe state constitutionl' heypointedto district courtdrawn
plansatthetime of the Chavislitigation thatfragmentedsomecountiesseveraktimes,andyet
were approvedoy the Supreme Court.

OnMarch1, District Judge Nolandheld a pretrial conference withhe attorneysat
which wastoldthei e nt i r e p | ai bepreserftedi @ theoalara anedcaoyu. | od
Pl ai nt icbuhseledBoehmsdimmarizedt by attackingthehousep | amixing
MMDs andSMDs i s o foretHe purposeof disadvantaging politicalmi nor i t ythab He s ai
Defendant$i r @n ryumericalequality,buttheyhave breacheeveryother knowrstandard
andhave gong¢oof a rHe saidthec a s e havie dnyudtificationof thetypethatwas
foundin Whitcombv. Chavis.fi T hia @anutshell,is whatthecasesa b out . 0 theke added
countylineshadbeenii d i s r eig drawohgSBsandconcludedhati y @auldbringthe
existing[house]planinto conformitywith our requirementsiathereasily,by breakingup the
existingMMD s 0 me nforthefirst timg,thatfi a nagionalp | a n 0 nesttwa HDS
in eachSD.

On April 8, Plaintiffs filed anamendeaomplaint,andon April 19 there wasral
argumenbn themotion to dismisswhich wasdeniedon May 3. Depositionggot under way

in JulywhenP | a i mrattoindydjuesiionedhe RepublicarHouse and&Genate leaders.
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They continuedn September an@ctober withthe questioningf officials of MOR and
Republicarlegislative staffersvho hadworkedon theplans.ThoughDefendanthadmade

no discoveryrequestsiuringthe summertheyrequestednformationontheP | ai nt i f f s 6
proposedexpert witnessin October.Thiswasto beGordonG. Hendersona political

scientistfrom EarlhamCollege whohadbeena consultant/expemvitnessin severalprevious
districtingcases.

Despite allthis preparation1982endedwith notrial havingtakenplace,but only
more written argumengoingbackandforth. On Novembelr2, thefirst electionsunderthe
Bandemerplanstook place.In a nationalresurgence frorh980, theDemocratt Partygained
25 congressionaeatsasits aggregateongressionalotewentfrom 50.4percento 55.3
percent(see AppendiB). In Indiana theaggregateote for Democratic House candidates
experiencea parallelswingfrom 46.52percento 51.64percent.This swingenabledhemto
increase theirseatdn the100-member Indian&ousefrom 37 to 43.

Forthefirst six months ofL983there waso activity on thecase.Then,on June30, the
U.S.Supreme Couttandeddownits decisionin Karcherv. Daggett® with its possiblyhistoric
concurringopinion byJusticeStevensin thatconcurrence Stevempinedthattherealissuein
thecase appeardd bepartisangerrymanderindgpy the DemocratcontrolledNew Jersey
legislatureput since sucla constitutionaliolation hadnot beenalleged he couldonly rule on
the basisof whathad beenalleged:populationdeviationghatcould not bejustified in termsof
ia c on appledse ratt ley | e g i'3Ih aadbitemdietunpghatimimediatey@aught
theattentionof reformersheproceededo lay out anequalprotectionrationale forholding
partisan gerrymanderinginconstitutionalandwenton toenunciate criteriédy which
districtingplans allegedto bepartisangerrymandersouldbejudged.Here waghefirst
unambiguousignalthat plaintiffs makingsuchclaimsmighthave aleastonevoteon theU.S.

Supreme Court.
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Activity on thecase resumed. Qluly27 theD e f e n d a nounseéWilliare .d
Evans subjectedreyerto arigorousdepositionDreyerwasmadeto explain thesignificance
of some 32 mapshehaddrawn;andof demographic angdolitical analysesie hadperformed
on the variousplansoverthe precedingnonths At thetrialtoc o me P | atorneydidf f s 6
not attempt to qualify him asanexpertwitness but hewasclearlytheir de factoexpert.A
magnacumlaude graduaten economicgrom OberlinCollege (1962hereceivedaHarvard
law degreq1965); thenservedn thePeace Corpsndworkedin the1968presidential
campaigrof Senator Eugend/icCarthy.Duringthe 1970s havorkedasa fiscal analystfor
Democratsn thelndiana GeneralAssembly servedon thestaff of U.S. Senator BirctBayh,
andworkedin thecampaign®f severalndiana Democratic politicians.

On Septembel5 theCourtsetOctoberl2 asthefirst dayof trial. On Octoberl1,
Plaintiffs submitteda pre-trial brief thatdrew heavilyon theStevensoncurrenceThe stage
was set.

Notes

1Whitcomb v. Chavi403 U.S. 124 (1971).

2Whitcomb v. Chavi403 U.S. 124 (1971).

% U.S.District CourtS.D. IndianaCauseNo. IP-82-56-C: P | a i rConiplifitaf 12 January1982,pg.
3.

“Bandemer. Davis 603 F.Supp.1479 (1986)t148384.

°P | ai rPostTriafBsidd, pg.16 quotingBosmadeposition apg. 110.
® This technique wilbe discussed in Chapt&8.

" Whitcomb v. Chavi403U.S.124 (1971).

8 City of Mobile v. Bolde#46U.S.55 (1980).

° Gaffney v. Cumming12U.S.735 (1973).

2\White v. Regestet12U.S.755 (1973).

" Karcher v. Dagget62U.S.725 (1983)at 740 and 741.
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Chapter3

TheEvidence

The @Ademogoliicaldamn al PeyErsvasquestionedboutduringhis July1983
depositionwould haveto develo@ to generaté the factsandfiguresnecessaryo establishan
historic precederfrom thewitnessstand WhatDreyerneededvasatried andprovenroadleading
straightto courtroomvictory. What hehadwasfar less:studiesof populationcounts,county
fragmentationmulti-member legislative districtsacialgeography...and3sheetofip ol i t i c al

studies. 0

PopulationDeviations

The thrusf the populationstudywasthatthe CarsornandCrawfordplanshadsmaller
deviationsfrom exactequalitythandid thecorrespondindrepublicarplans.The districtpopulations
in theRepublicarplansare givenin Tables7.1and7.2. The numbershownarethosereportedby
thep | ans 6 consultadntMOR. Aréyerhadseveraminordisagreementwith thosenumbers
andwe have three major onddutw e  d want getboggeddownin argument®f thissort.

L e tagseme thdlOR is correctandmoveon.

Fragmentatiorof Counties

Dr e yfeRP dls Division &tl u doguinentedhefragmentatiorof countiesin the
Republ i can ardcompared with thgidf thelbemocratsCarsonplan.Table7.4
summarizeshe essentiafacts:the Republicarplansplit 47 countiescreatingl 20 countyfragments;

the Carsormplansplit 27 countiescreatingé’5 countyfragments.
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Political Analysis

Althoughstudiesof populationequalityandfragmentatiorwere essentiab makingthe
Pl ai nt itHecéestérpieced ther argumenhadto beevidence thatheRe pu bl i cpuh s 6 ma
themat a significantpolitical disadvantageDreyerwonderechowto dothat.In 1983 theacadent
literature containednly onearticle detailinghow a districtingplancouldbetestedor partisan
gerrymanderinga 1978 studypy Professor CharleBackstrom: Dreyerwasunawareof thatarticle
so it isnoteworthythatoneof his analyseemployeda methodologycloselyapproximating
B a ¢ k s tamdledtw@abnostidenticalconclusions.

Choosing aMeasureof UnderlyingPartisanPreferenceDreyerreasonedhata political
analysishadto startby choosingsomewayto quantifythe partisancharacteof the districtsin the
plansunder examinatiohh ow A De morbowé& Rie p y b | i weserHe realizedhat y
outcomef racesfor state senatar state representative wouldt bea goodwayto dothat:such
racestoo oftenwereareflectionof the atiractivenes®f anindividual candidaterather tharan
affirmationof supportfor thatc a n d i pheytNeithes wouldbe partyregistrationjpecausen
Indiana,large numbersf votersdid notrevealtheir politicsby votingin partyprimaries;yetthey
still haddefinite partypreferences generaklectionsElectionreturnsfrom statewide racesould
bebetted butnothigh-profile racedike U.S.Senator because suctesoftenreflectedmajor
factorsapartfrom partyloyalty. The besindicatorof underlyingpartisancharacted to the extent
thatsuchexisted would bereturnsfrom alow-profile statewide racesvenbetteran fianony mo u s
statewide race wherethingwasknownaboutthe candidatesave their partiabels.So he
reasonedn amemorandunto Democratic Partjeaders’

When itwasfinally timeto prepare evidence for trihe 1982electionshadtakenplace.So
Dreyerunderstandablipokedat the 1982resultsandhis memoconcludedhattherace for Auditor
of State betweerDemocratOtis Cox andRepublicanCharlesLoos,would bethe bestchoice.The
outcomeof thisrace,andof other racesn the1982generaklection,is shownin Table3.1. Laterwe

will see thaDreyererredin choosinganyrace froma postredistrictingelection:the best
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gerrymanderanalysids aprospectiveanalysisthatis, onedonein termsof whatcould beknown

aboutthe political characteof the planat thetimeit was drawn.Thatwould meanchoosingfrom a

racein 1978 or1980.But we will seethatthe conclusionsobtainedfrom D r e y mostrédistricting

racesturnout to benearlyidenticalto theoneswe obtainedisingpre-redistrictingraces.

Table 3.1

Indiana: Major-Party Vote for Statewide Offices (Staggered 4-Year Terms)

1980

1982

. - o Demo.
R::;ebs-ldentlal YDee:L- l(:::::.rnatonall:een?:)' Per Conit

Governor 1,257,383 913,116 - - 42.07
Attorney General 1,144,480 930,440 - - 44.84
Reporter of Courts 1,153,447 904,405 - - 43.95
Public Inetruction | 11155099 | 889,508 - . 43.51
Secretary of State - - 890,008 842,226 48.60
Auditor of State - - 845,464 883,240 51.10
Treasurer of State - - 864,247 852,725 49.70
Clerk of Courts - - 871,632 844,450 49.20

Examinationof Table3.1revealghatthree other arguablfa n ony mou s o

took placein 1988 Secretarpf State, Treasureof State,andClerk of Court® andthatthe

aldoat e wi

outcomeof these racedifferedlittle from eachother,or from the Auditor'srace.Theycamein just

below50 percentwhile the A u d i tacercdman justover50 percentDreyerbeganby aggregating

thereturnsfromtheA u d 1 taceraanghedistrictsin theRepublicarhouseand senate plans;

andthenwenton to do thesamething for the CarsonandCrawfordplans.After hehad computed

C o xp@rsentagén eachdistrict he therrankedthedistrictsin decreasingrderof i De mocr at i ¢

st r ength2shwwswhathdoletainedfor the 100seaty77 districts)in the Republicarhouse

plan.
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Table 3.2

Democrat Ranking of House Districts of 1982 Republican Plan by Aggregating Vote in 1982
State Auditor's Racet
(Statewide vote for Democratic candidate Cox was 51.1%)

District Demo. District Demo.
Rank Number Winning Candidatet Percent Rank Number | Winning Candidatet Percent
1 14** BROWN 92.2 51 44 Thomas 49.1
2 % ROGERS i 52 57 Moberly 48.7
3 ;- KATIC 84.2 53 8 Taylor 48.1
4 u HARRIS 9 54 65 Mcintyre 47.7
5 51*** | CRAWFORD 83.9 55 27 KLINKER 47.7
6 * SUMMERS i 56 157 Fifield 47.6
7 . DAY | 57 " Reppa #
8 34 GOODALL 67.7 58 21 Stephan 471
9 AT HAYS 67.6 59 25 JONTZ 46.4
10 T KROMKOWSKI 66.2 60 60 Bales 46.3
11 ¢ BAUER 4 61 6 Mangus 459
12 L B HRIC 66.2 62 24 Becker 45.6
13 * PETTERSEN S 63 20% Engle 45.2
14 37 CAMPBELL 64.9 64 sy Pond i
15 45 ROACH 63.9 65 % Worden *
16 73 HEEKE 63.0 66 59 HAYES 45.2
17 71 Wathen 61.8 67 29 Regnier 451
18 72 COCHRAN 61.4 68 23 Musselman 442
19 13 DOBIS 61.2 69 35 Dailey 44.2
20 43 HELLMAN 61.2 70 2 Fox 43.7
21 70 ROBERTSON 60.8 7! 16 Roorda 425
22 74 PHILLIPS 60.2 72 49*** Keeler 421
23 66 BARON HILL 60.0 73 L Manweller "
24 76 LUTZ 59.2 74 " Spencer “
25 42 CLINGAN 575 75 22 Mishler 41.9
26 64 SNIDER 57.4 76 50* Buell 41.0
27 68 BISCHOFF 56.3 77 » Harper "
28 63 HUME 55.1 78 " Miller *
29 36 Kiely 54.6 79 19** | Alderman 41.0
30 30 SCHUCK 54.0 80 = Gaber &
31 55 UNDERWOOD 53.8 81 ” Harper 3
32 17 COOK 53.6 82 26 JONES 41.0
33 9™ BOWSER 53.6 83 52 Dorbecker 41.0
34 " Budak ¥ 84 b Leeuw !
35 5 PRICE 53.2 85 N Schmid e
36 69 MARSHALL 53.2 86 28 Davis 40.7
37 46 TINCHER 51.1 87 53 Richardson 40.5
38 67 GOBLE 51.0 88 1 Gerig 40.0
39 32 Espich 50.4 89 58 Mullendore 39.9
40 61 SCHULTZ 50.2 90 41 Pool 39.7
41 10* WILSON 50.2 91 38 Dellinger 39.4
42 " Ayres " 92 47 Bray 37.7
43 56 Hibner 50.1 93 48 Burkley 36.4
44 33 Hoover 50.1 94 ul Nelson .
45 62 Dean 49.9 95 u Soards ¥
46 54 Coleman 49.6 96 4 Warner 35.6
47 75 AVERY 49.3 97 18 Mauzy 34.4
48 ¥ Becker N 98 3 Mock 33.8
49 31 TURNER 49.3 99 40 Thompson 33.8
50 N Duckwall )i 100 39 Donaldson 22.3

$This Table is a copy of Dreyer Deposition Exhibits 017-018 which became Defendants' Trial Exhibit

300

tNames of Democrats are in CAPS; names of Republicans are in Lower Case, first letter capitalized.
**2-member district
***3-member district

He thendecidedhathis measuref partisancharacter wouldbe more credibléf hedid not

rely upon asingle racebutaveragedhe Cox-Loosrace withoneoftheo t h e r

three

statewide racesie chose the race betweBemocratPattyEvansandRepublicarMarjorie

O 06 L a u fgriClerk af the Supreme CourndCourtof Appealsandproceededo aggregatéhe

averageof thereturnsfrom this andthe Cox-Loosrace amonghedistrictsin theRepublicarhouse

andsenate planshe Crawfordplan,andthe Carsonplan. Table3.3 showswhathe obtainedafter

rankingthe 50 seats/districten the Republicarsenate plan.
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Table 3.3

Democratic Ranking of Senate Districts of 1982 Republican Plan by Aggregating Average of Vote
in 1982 State Auditor's and Clerk of Courts' Racest
(Statewide average of Democratic candidates Cox and Evans was 50.15%)

District Democrat
Rank Number Winning Candidatet Percent

1 3 MOSBY 92.4
2 34 CARSON 81.1
3* i MRVAN* 80.4*
4 33 MAHERN 74.5
5 4 BUSHEMI 68.6
6 10 HUNT 65.5
7 46 BAIRD 60.9
8 39 MONK 60.5
9 49 O'DAY 59.9
10 47 O'BANNON 58.9
11 45 LEWIS 57.9
12 26 CRAYCRAFT 56.9
13 48 HUME 56.3
14 2 Potesta 54.7
15 43 Nugent 53.7
16 25 MCCARTHY 53.4
17 38 Dunbar 53.3
18 8 NEARY 52.2
19 19 TOWNSEND 50.3
20 44 Corcoran 50.3
21 42 Hession 49.3
22 6 Niemeyer 48.3
23 50 Server 48.2
24 21 Butcher 48.0
25 40 Duckworth 47.8
26 20 Jessup 47.7
27 27 NICHOLSON 47.4
28 5 Costas 47.0
29 37 Pease 46.4
30 7 Guy 46.0
31 28 Rogers 45.3
32 9 Miller 447
33 11 Zakas 44.6
34 18 Justice 44.4
35 17 Snowden 441
36 41 Garton 43.9
37 22 GERY 43.8
38 23 Harrison 42.4
39 16 Sinks 41.6
40 30 Blankenbaker 41.6
a4 15 McDonald 40.8
42 31 Vobach 39.8
43 14 Worman 39.2
44 35 Mills 39.0
45 32 Bosma 38.8
46 13 Augsburger 38.6
47 36 Borst 38.6
48 12 Shank 37.0
49 24 Parent 32.8
50 29 Duvall 26.8
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Note thatonly the 25 seatandicatedin boldface cameip for electionin 1982.Note further
thatthose25included13 ofthe 20 districtsin which the Cox-Evansaverage exceedé&d percent.
Thataveragean thedistrictsup for electionin 1982was51.20.The 25 districtsup for electionin
1984includedtheremainingsevenin which the Cox-Evansmeanexceeded0 percent.That
averagen thosedistrictswasonly 49.82.Examinationof Table3.3 alsoshowsthatin the1982
electionDemocratsvon 11 ofthe 13 districtswhose CoxEvansmeanexceeded0, plus 2 othe12
districtswhere thatneanwasbelow50, for atotal of 13.

ConclusionRegardingthe UnderlyingPartisanCharacterof theDistrictsin thePlans.The
row f o4 4idRbleB.Rrevealgshatwhenthe51.1percentstatewidevotefor Coxis
aggregate@amongthedistrictsin the1982Republicarhouseplanthere aret4 districtsin which
i De mo c r amagrdy. Theretorewe cansaythatif everyCox voteequalsavotefor a
Democratic candidate for the Indiana Houke Democratsyith 51.1percentf thevote for
Indiana House candidatesould have electednly 44 (out of 100) representatived his fact
suggesta six-seatpro-Republicarbiasin theplan.Thatii s u g g essdinforoeuvehenthe Cox
( A De mo cvotaisaggregajedmongthe 100 SMDs of the Crawfordplan.Here we wouldind
Democratavould have needed 1.1 percentsupermajority of the votesto win abare majorityof 50
seats.

We saidthatdesire forai mor e cr edi b | eDraystausaamaeetagafthed u c e d
Cox-Evansvote,rather tharust theCox vote by itself, astheindexofDe mo c r at isct rfievnogttihn. (
Table3.3showsthat,if eachCox/Evans votequalsavotefor aDemocratic candidate fothe
Indiana senatehe Democratsyith 50.3percentof thevotefor Indiana Senate candidatespuld
have electe@0 (out of 25) senatorsBut here wemust becareful.Indiana senatorare electedfor
staggerediour-yeartermsandwhich senatorgomeup for electionin apresidentialyear, andwhich
senatorgomeup for electionin agubernatorialearcanbe decisive wherthenewly- elected

senatorsare joinedo thep a r hojddver senairsto arrive atthe caucugotal.
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DreyeiHiost 8t u digstudiesegardingii Re | at i GastpenseatWe s and
regardingthel 1 9 Ble&tionOutcomedfRankecbyP | u r aateindonclasive Their major
conclusiorregardinghe Republicarhouseplanis thatit allocatesRepublicafi v o tsit m g ngt h o
amongthedistrictsfar more efficienthjthanitdoesDe mocr at st r ew gt thisgan,iUnder
exactly50 percentof the electorateyoting onthe basiof partypreferencechose Democratic
candidatedor theIndiana housepnly 37 ofthemwould beelected Thatis al3 percentpartisan
advantage for Republicarisdoesnot matter whethethis underlyingpartisanpreferences
measuredby the Cox vote or the Cox-Evansmeanvote. Further,in orderto win 50, or50 percentof,
the seatshe Democratic preferencaf the electoratanustriseto asupermajorityd 51.8percentjf
measuredby the Cox vote.

But maybethis partisanadvantagés not theresultof gerrymanderindpy Republicansbut
simplytheconsequencef political geographyhatdistributesi Re pu b | i c an s othamtor e e f
doesi Democr at s .ifé DN onto icvoti@gts tit It aetis & 50 bedcend asmeasuredby the
Coxvoted Democratsvin only 44 seats.

EventhoughD r e y studiéssupportedheR e p u b | i ¢ thatgedgraghjhuats m
Democratstheyalsosuggesthatover halfof the Republicaradvantage couldedueto
gerrymanderinglf the Crawfordplanis impartiallydrawn,thenthe difference betweethe 44 seats
it givesDemocratsaandthe 37 theygetunderthe Republicarplanis a7-seatadvantagelueto
RepublicargerrymanderingT he Dreyeranalysisof the Republicarsenate plafeadsto comparable,
but notidentical,conclusionsashis analysisof their houseplan:with i D e mo ovotiagisit ¢ e ngt h o
at50 percentDemocratget24 seatg48 percent) under their supposedly mp a«dt aaihloy pl an;
theygetonly 19 or20 seatq38 percentor 40 percent) undethe Republicarpland a2 percent

handicapdueto geographyandanother 810 percentdueto gerrymandering.
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ConclusionRegardinghefi Mu | t i mStudypDeeyetproducedhreeexhibitsdepicting
how partisaninterestcould advantage themselvesadistrictingplan by selective creatioof
MMDs. In Trial Exhibit 51 hedividedthewhole statento three MMDsin suchawaythat
Republicangouldwin two of thoseseatswith lessthan50 percentof the statewide voteln Trial
Exhibit 52 hedivided Indianainto threeMMDs in suchawaythatDemocratsouldwin two of
thoseseatswith lessthan50 percentof the statewide voteln Trial Exhibits 49and50 he
demonstratethe arbitrarymannelin which somecountiesandcitieswere districtednto MMDs
andotherswerenot.

ConclusionRRegardingl 982ElectionOutcomedfRankedoy Plurality. To corroborate
evidenceof pro-Republicarbiasfurnishedby the studiesbaseduponestimate®f partisanfi v ot i n g
s t r e Drgyertarkedthedistrictsin theplansaccordingo actuall982electionpluralitiesof the
Democratic candidate$his yieldedTrial Exhibits 32and33. Exhibit 32 igeproducedn Table3.5.
It showsthatwith 51.64percent of theaggregatetatewide votéhe Democratsvin only 43 seats.
To win the50thseattheywould haveto win anadditionall,520votesin eachdistrict; or they
would haveto win anadditional50 - 45.4 = 4.6 percenif the statewide votehringingthatvoteto
51.64 + 4.6 =56.24percent.

WhenTable3.5 iscompared withTable3.2we cansee thathe Democratic candidateget
approximatelythe same percentagd seatdor thesame percentagd vote® whetherthe
calculationis baseduponaggregatiorof alow-profile statewide race (4&katsvith 51.1percentof
thevote)or actualelectionresults(43 seatswith 51.64percenif thevote). The statewide election
doesnot predictwhichseatswill bewon or lost'd particularlyin thefi ma r g i n a |batitdbéss t r i c 1
aprettygoodjob of predictingthe overallresult.Yet this additionalevidenceof bias,again,does not

tell us howmuchmight be dueto geographyandhow muchto manipulation.
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Table 3.5

Indiana House: 1982 Election Outcomes Ranked
by Descending Pluralities of Democratic Candidatest

(1) (2 (3) (4) (5) (6) (1) (2) (3) 4) (5) (6)
Democratic Percent | Niemi's Democratic Percent | Niemi's
Rank HD Candidate | Plurality | of Vote | Percent} | Rank | HD Candidate | Plurality | of Vote | Percent}
1 42 | Clingan 15724 | 100.0 100.0 51 71 Potter - 1604 | 444 44.4
2 14** | Mosby 14874 | 100.0 100.0 52 24 | Glendening | - 1661 46.0 46.0
3 34 | Goodall 14749 | 100.0 100.0 53 20*** | Sheets - 1874 | 4441 441
4 74 | Phillips 14204 | 100.0 100.0 54 10** | Esgate - 1922 | 442 44.2
5 14** | Brown 14049 | 100.0 100.0 55 62 | Wright - 2117 | 448 44.8
6 12** | Katic 12616 | 100.0 100.0 56 9** | Gondeck - 2174 43.0 43.0
7 70 | Robertson 12547 | 100.0 100.0 57 29 | Dieselberg - 2265 444 44 .4
8 12** | Harris 12292 100.0 100.0 58 15** | Gwyn - 2328 | 422 42.2
9 67 | Goble 11942 | 100.0 100.0 59 60 |Szakaly,Jr. | - 2391 431 43.1
10 51*** | Crawford 11403 | 84.7 84,7 60 2 Roe - 2471 413 41.3
11 51*** | Day 11394 | 84.7 84.7 61 50*** | Orr - 2614 | 425 425
12 51*** | Summers 11355 84.5 84.5 62 20*** | Womack - 2654 | 419 41.9
13 63 | Hume 11298 | 100.0 100.0 63 56 | Creech - 2778 41.0 41.0
14 11** | Pettersen 10463 | 100.0 100.0 64 35 | Landfair - 2785 422 422
15 73 | Heeke 7043 | 67.8 67.8 65 75* | White - 2938 415 4.5
16 68 | Bischoff 6605 67.9 67.9 66 28 | Bowen - 2940 | 4241 421
17 7** | Bauer, B. P. 6513 | 70.0 70.0 67 50*** | Charnstrom | - 2940| 41.6 41.6
18 17 | Cook 6435| 65.8 65.8 68 15" | Holtan - 2944 407 40.5
19 7** | Kromkowski 6312 | 69.3 69.3 69 4 Puro -2977| 38.6 38.6
20 77 | Hays 6215 71.8 71.8 70 50*** | Roberts - 2992 414 41.4
21 72 | Cochran 5804 | 66.8 66.8 71 52*** | Seyfried - 3034 417 4.7
22 43 | Hellmann 5441 63.8 63.8 72 20** | Banning - 3089 403 40.3
23 66 | Hill 5162 | 64.5 64.5 73 52*** [Handlon, Jr. | - 3137 | 41.4 41.4
24 13 | Dobis 5068 | 65.4 65.4 74 19*** | Barnets -3200| 39.1 39.1
25 25 | Jontz 4614 | 61.1 61.1 75 54 | Jones, C - 3234 | 40.8 40.8
26 45 | Roach, Sr. 4343 | 62.2 62.2 76 19*** | Ray, Jr. - 3277 | 38.9 38.9
27 11** | Hric 4199 | 64.0 64.0 77 52*** | McQueen - 3277 414 41.1
28 75** | Avery 3794 | 59.6 59.6 78 23 | Montgomery - 3398 | 405 40.5
29 64 | Snider 3660 | 59.1 59.1 79 19*** | Hopkins - 3433 | 36.7 38.4
30 76 | Lutz 3346 | 58.7 58.7 80 47 | Vandenbark | - 3456 | 38.5 38.5
31 37 | Campbell 3020 | 58.0 58.0 81 65 | Hayden - 3459 405 40.5
32 69 | Marshall 2692 | 56.2 56.2 82 49*** | Bowman - 3705 418 41.8
33 9** | Bowser 2681 58.4 58.4 83 49*** | Rodman - 3739 417 41.7
34 55 | Underwood 2189 | 56.2 56.2 84 53 | Merlau, Jr. - 3759 | 39.5 39.5
35 61 | Schultz 1782 | 57.3 57.3 85 36 | Turner, R. - 3950 41.3 41.3
36 46 | Tincher 1212 | 534 53.1 86 44 | Kirchner - 4041 39.6 39.6
37 30 | Shuck 1034| 52.9 52.9 87 49*** | Svihlik - 4110 40.9 40.9
38 27 | Klinker 901 52.4 52.4 88 41 | Coudret - 4163 | 39.0 39.1
39 26 |Jones, S.G. 897 | 53.0 53.0 89 32 | O'Rourke - 4665 | 38.6 38.6
40 5 Price 891 53.2 53.2 90 48*** | Dellinger - 4864 | 36.6 36.6
41 10** | Wilson 770| 52.6 52.6 91 48*** | Richardson - 4876 | 36.5 36.5
42 59 | Hayes 728| 51.8 51.8 92 48*** | Graham - 5001 36.2 36.2
43 31** [ Turner, P.E. 547| 51.7 517 93 40 |Baumgardner | - 5411 33.5 33.6
44 21 | Auer - 302| 493 40.5 94 3 Spelbring -5427 | 31.7 31.7
45 22 | Beery - 521 48.5 48.5 95 18 - 11331 0 0
46 31** | Winger - 606| 48.6 48.2 96 16 - 11524 0 0
47 8 Bauer, B.C. - 766 | 47.9 47.9 97 1 - 11558 0 0
48 33 | Davis - 1193 | 46.8 46.8 98 57 - 12050 0 0
49 6 Francekovic -1334| 465 46.5 99 38 - 12217 0 0
50 58 | Vandivier - 1520| 45.4 45.4 100 39 - 14049 0 0

TDreyer Deposition Exhibit 009A which became Plaintiffs' Trial Exhibit 32

“*2.Member district

M*3-Member district

50

1 See section on Majority-win Percentages, Chapter 15




Notes

1 BackstromCharles] eonardRobins, and Scofller. 1978.Issuesn Gerrymanderingan ExploratoryMeasure of
PartisanGerrymanderingi\pplied to Minnesota.Minnesotal aw Review62: 1121- 1159.

2 fi Whtlye Cox-Loosrace is agoodrace toa n a | Yrrdated ¢1983Y-pointtypescriptmemodi f r awid Dr e yire r 0
Bandemew. Daviscase file Baker& DanielsL.P.A., Indianapolis.

® Computedas described in Note 7 to AppendixWe preferthis estimateto the 51.9 percent used the parties to the
controversy.

‘“The Audi aggregatiedalselgpredicteddemocrawins inHDs9, 10, 32, 33, 36, 56 and 71.

falsely predicted losses HDs 25, 26, 27, 31, 59, and 7B.correctlypredicted wins in 36 of4 districtsfor a success
rate of81.8 percent.
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Chapted TheDavis v Bandemefrial

The first45 minutesof thetrial were devotedo preliminariesthe mostnoteworthy
being Dr e y declitasonto seekexpertwitnessstatusandto openingstatementby the
lawyers.

BoehmsaidP | ai nti f fsé ficobohat plamswee nondeivetbarddica s
dilute, unconstitutionallythe Democraticvotei n é | n th bathhausegof the

| egi s | atcitedtbeh@usghlle aaddpsonof MMDs in certainpartsof the state the

s enat el cpolngodigesyjasfor countyl i n e stheprocessywhichthebills became
1

law.

ThenEvansspokefor the DefendantsHe askedrhetorically:did thedistrictingacts
meet

the constitutionalrequirementswvhich have beerset forth in the courts?His answer was

A y e Firstothe plansmetthefi o 1persoronev ot e 0 r ebgoause teempopulation

deviations were on theorder of + 2 percent.Second,they did not diluteexisting black

voting strength.

Third, theyconformedto theprecedingplans,makingonlythefi ¢ h a thajveeen e ces s ar y. 0
Fourth,theyavoidedpairingof incumbentaasmuchaspossiblefi d o u i Ip oosg

Democratsin afew case®nly becausef the populationequalityrequirement.

Examinationsf DreyerandHenderson

Boehmintroducedhe depositionof the Republicaregislative leaderandMOR
consultantsThenhebroughtDreye® thet r i fiest m@ajer witnesd to the standand,in
about anh o utimé,enteredne vi dence P52aihibits’iTHe fapidiire manmes t
in which theexhibitswere introducedaboutoneper minute) mearthat Dreyerspentlittle
or no time explainingtheir significanceOf thethree judgespnly Pell activelyengagedhe
lawyersand witnessesvith questionandcommentNolandandBrookswere silentalmost

all of thetime. Duringintroductionof theseexhibits,Pell, atonepoint, brokein andasked
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whatwassignificantaboutso-calledi a nony mo us 0 andBoéhewaisableto r ac e s
give agoodexplanatiort. Dreyer'sdirectexaminatiorendedwith his recountingthe process
by whichtheRepublicarplanswere enactebly thelegislature’

Boehmnextbroughtto thestandP | a i ronlyieXpértwitmess,GordonHenderson
describedriefly in Chapter2.H e n d e rcwrwuluingitae were offereéasP | ai nt i f f s 0
Exhibit 53. Evansobjectedo H e n d e rrezagmitidnasanexpertwitnessclaiminghe might
qualifyas afi p o | & € 1 e Bhut notasanexperton districting.BoehmcounterecandPell
admitted HendersoR.It wasevident,however thatdespitehis academic qualifications
Hendersoneally knewallot lessaboutthe evidence beingfferedthandid Dreyerwho had
preparedt. His discussiorof theexhibitswasnot arrestingHe displayedno easyfamiliarity
with theacademicliteratureon gerrymanderingnddid notevenmentionthe
Backstrom/Robins/Eller articlewhich,in 1983, onamight have expectednacademic expert
ongerrymanderingo sayalot about.At onepointHendersorallegedthe Republican
districtingof Marion Countywasan exampleof fi ¢ r a c®két mewasudnableto specify
just howthis wasaccomplishedy pointingto districtlineson themaps’He nder son 6 s
testimonylastedlessthananhour.E v a oresgexaminatiorof him wasbrief and
uneventfult®
Dreyerwasrecalledand,afterafew additionalquestionsrom Boehm,wassubjected

to lengthyandrigorouscrossexaminatiorby Evans'' EvansintroducedD r e y rankiigsf
the aggregatedotein thel1l982A u d i taceby®B (reproducedn ourTable 3.2)He

guestionedDreyerregardinghe selectionof thisrace agheindicatorof partisani v ot 1 n ¢
st r e H et followed the samdine of questioningegardingD r e y analydisf the SDs
givenin our Table3.3® Evanstried to makeout that Dreyerwasclaiming Exhibit 39
predictedoutcomesn senateraces-* Dreyerdeniedit. Evansquestionedreyeraboutthe

Carsorplan;” insinuatingthatit cut anexcessive numbef townshiplinesin Marion
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County’® Regardinghe attachmenbof partsof the sevencountiessurroundingndianapolis

(knownasthefi r i n g 0 toS3DebagedneManon County,EvansgotDreyerto concede

thatthe samething hadoccurredn the (Republican)L972 plant’ The trialresumedbn
Novemberl6. During the nexttwo hours Defendantsntroducedadditionalexhibitsand

examinedwo more withesses henappearedhe t r i ogher dngjor witness.

Direct Examinationof Grofman
BernardGrofmanhadsatnear Evan®n Octoberl6 quietlylisteningto thetestimonyof
DreyerandHendersonOncehe hadbeenannounceédstheDe f end anwitee83s ex per t
Pl ai rattoindyshaslsbughtwithoutsuccessto schedulenim for adeposition.Theywere
frustrated® anddid not likethe prospecbf his takingthe standwithout their havingan
opportunityto prepare for whabe might say.
After submission ohis lengthyresumeandfour page®f testimonyin which Evans
elicitedandput into therecordinformationfrom this resumepPellintervenedoy asking
whether Plaintiffsintendedto i 0 b jodisqualificationsasane x p e r t . saidfiBhooe, hom
andthe substative examinatiorgotunderway!® ReferringtoD r e y fe & » Isinakingt s
comparisonsbasedupon thel982a u d i dndcleréafc our t s 6 r askedveethér Ev ans
thisinformation wasi r e | ® tha@issueof partisangerrymanderingnvolvedin the
Bandemet awsui t ?0
A [This]i nf or ma t beaf sofmenalugin ascertainingpolitical
gerrymanderingBut in [its] presenform [it is] essentiallyeither misleading@r
irrelevant to adeterminatiorof political gerrymandering.
Q Andwhyisthat?
A There are basicallpur problemswith the existingexhibits.First of all, the
state Audi taceorthec | er a6 e i s é c Ihyaelaavelylog interesg d
low knowledgeof candidatesndlimited or non-existentpolitical issuesAnd as

such,is of only limited relevanceo outcomesn raceswhichmay,in fact, have known
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candidatesr genuine locapoliticali ssues é Stlecsbatdeypade ¢ oir s
unrepresentatived athird difficulty wi t h é Ex h i 04 & asr ¢héy]imphta
theoryof the wayin whichseatsandvotesa r e é r e | a t aendtiel] exhibitsiisc i t
thenotionthatif apartyreceivesacertainpercentagef thevote statewidethefair,
theinevitable outcomds, absenpolitical gerrymanderingthatthe partywill receive
thesame proportionfs e a t s énddala how SMD plurality, winnertake-all
electionsoperate athedistrict levelis simplymathematicallywr o n g €
One lasproblemwi t h é Ex hi b iétl dna8tde ther aralatge number
of écompceits ttiniviagiév & re @negatywins most ofthe
competitive seatdit] will bemore effectivan translatingts votesintos e at s é [ and ]
will, in fact, wi n é mad thetseatsn thelegislature evenif thetwo partiesbegin
roughlyevenin size®
Grofmanthenoffereda shortarticle he hadpublishedin 198G* depictingthe
theoreticakelationship betweeseatsandvotesin a SMD electoralsystem.This exhibit is
nearlyidenticalto thefi & u r of eudFigurel.l.Grofmanhadperformedacomputer
simulation,usinganidealizedelectoratepf electionsconductedn a 99-district planin which
the spatialdistributionof partysupportersvasdeterminedy randomlydrawndistrictlines.
Grofmanthencomparedhedata obtainedrom this simulationwith whatwould be predicted
by aformulationknownasthefi c u b e | disgoyetedhatinfdp r o v aaqdiie godd)
approximatiorto thesituationwhere partisan/grougtrengthis randomlydistributedacross
di st ?Thke sii ®u b esdifferedanly slightly fioen the simulationvalues At 45
percentof thevotethecube law predictthata partywill win 35.4percentof the seatsat 50
percentof thevote 50 percentof theseatsat 55 percentof the vote 64.6percentof the

seatss
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Thisexhibitwastod e mo n st r at ppintBatiowasmeskeadliagforDr ey er 0 s
exhibits to implythatlack of proportionalityin the seatsvotesrelationshipsignaledpartisan
gerrymanderingGrofmanstatedthathis descriptionof the seatsvotesrelationshipsvas
confirmedby abodyof evidencdn thepolitical science literature argingledout, in
particularBa c k st r o m/ Rchdvacterizatiol If | & h & s i &party,withusteverat s
50 percenif thevote, mightreceive ashefi b a | d fofothc t . ©

Evansnextproceededo questionGrofmanregardinghow excessive concentratiarf
Democratsn Indiana mighte dueto geographyWe recountedhis colloquyin thepreceding
chapterEvansthenturnedto aconsideratiorof the statewide electiosummarywe
reproducedn Table3.1,drawingGr o f nastamtiorio thestate senate figurahowing
Democratsvinning 13 ofthe 25 seataup for electionwith 53.1percentof the vote.

Q Doesthis exhibitpresentevidenceof partisangerrymanderingn the
Indiana senate?

A é i clearlydoesnotpresentevidenceof partisangerrymandering.

Q Whydoyousaythat?

A é E x h iNb. Bltshowsthatthe Democratic candidatagceiveds3.1
percentof the total votescaststatewide for candidatder state senat&f
whomthere were5, 250offices.

Q What, ifanything,doesthatindicateon theissueof partisan
gerrymandering?

A If  maycontinuethat53.1 ishalfofthee qu at i on éduttemeract u al
1982for state senat@ Indianawasthat13 Democratavere electe@nd12
Republicansve r e e | etleet voordigh2 percenif thecandidateglected

were Democratayherea$3.1percentof thetotal votesfor thatoffice were
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receivecby Democratic candidate$hatis ascloseto perfectproportionality

asoneis ever goingo getinreall i f etBisSsascloseto proportionalityas

oneis ever goingo get,despitethefactwe are dealingvith a SMD election

wh i ¢ h é wary,varyualikelyto getproportionalityin. So Itakethis to

indicatetheabsence®fevenap r i ma f a c theexisteaceofgartisanr

gerrymanderingn thestate senatomlection®

Those wordgoncludedG r o f nmaaaty§isegardingpartisangerrymanderingf the
senatdlistricts.Evansthentook up thassueof the housedistrictsby comparinghe seats
votesoutcome fotthe houseelectionsshownin our Table3.1with theresultsof theindividual
racesreportedn Exhibit 32andour Table3.7.

Q The questionwould be,doesit presenevidenceof partisan
gerrymanderingn theHouseof Representativeshese twaexhibitstaken
together?

A My response woulBethatExhibit 31,takenalone,suggestshe
possibilityof gerrymanderindor the state Housdyecause with1.9percentof
thevotethe Democratsre receivindessthan43 percentoft h e é stbua,t s ;
thereis somethingo beexplained Exhibit 32,atleastin part,in myview,
providessuchanexplanationlf onelooksat Exhibit 32andlooksat
competitive 8 a t sséatdh the40 percento 60percentangewhichis one
of the standardlefinitionsin political science ag whatcompetitive seatange
would be...ifoneusedistrictsin the40 percento 60percentrangeis that,
first, manydistrictsarecompetitive indeed50 if my arithmeticis
correct...Fifty,roughly,of these districtarein the40 percentto 60percent

rangein actualelectionoutcomesOf those,l 6 € w e r éyDemoonratand
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34 were wonby Republicansif welooka t é s which ase wonby margins

of lessthan3,000,there are89. Twelve of thoseare wonby Democrats27 by

Republicanslf we look atseatsn themarginlesst hané 2, 500é Republ i cans
disproportionatelyvin thosecompetitive seats y € Re&publicarseatsand10

Democratic seat& | cancertainlytell youthatthese were seatisat, at least

basedn 1982 electionresults,are seatthatcouldhave gone either

wayét resempeti tive seatsé
The questioningurnedto thematterof MMDs. Grofmanpointedout thatthere was
nothingunusuakboutthem.Circa1981 twentystatesemployedhemin electingtheir houses
of representativegndof these20 twelveemployedMMDs electingmore tharthree
member£® Thenextquestionconcernedhed e f e nd a nt sfidn eswtprpaolste ddryi t er i o
il echamged | a n . OheiBterprateidmsgomeanit a  phich Ieastaffects
i ncumbent snotedD &fr © i dndhilitll svidich showedthatthe Republicarhouse
planplaced8 incumbentsn districtswith other incumbentayherearawforddid this to 25;
andD e f e n @®xibit SSshowingl4incumbentgpairedin Carsonasopposedo nonein
the Republicarsenateplan?®

Now came GossekammatiddityyP| ai nt icdufsedTédBbebna d

CrossExaminationof Grofman

The firstseriesof questiononcernedvhatconstitutedPR for blacks,andhow that
dependediponwhatgeographicahreaonewastalking about.The confusinglialogue
coveredsix pagef transcriptjn which manynumberswvere tossearound™ It broughtout
no factsmore significanthanthosewe summarizedh the precedingsection.ThenBoehm

took upGr o f ntatiguesf D r e yexhibitssThe crosexaminatiorrevolvedaroundfive
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major themesT hefirst themeconcernedvhatwasthe bestmeasurein Indiana,of partisan
Avotsitmgngt h. o

Boehnfirst got Grofmanto concede that h i-pgofile racessuchastheU.S. Senateor
g 0 v e r n onotdhebestar assessinthe partisancharacteof districtsbecause voteer
suchcandidatesftenreflectedtheir personatjualitiesmore tharsupportfor the partiesto
which theybelongedThen,after further sparringBoehmsecuredsr o f nmagreensenthat
A o ur amdftegortekof our Supreme Courdrenotgoodexamplefo hipgho f i | e 6
Finally Boehmclosedthetrap by asking:

So isthere anypetter indicatofthansuchlow interest|ow issueraces]of just

normalpartystrengththatyou are aware ofin thisstate?
Grofmanhadtoa n s we r i afew.more é&xéhaingeBoehmsummedup theissue:

| guessall I 6guggestings thatthea u d i it @ ¢ & alithatsc@wyjust

becaus€ox happenedo win thatyear. .3

B 0 e h seéordhemeconcernedheissueof whatdistrictscanbe consideredo be
Acompet it i v kegawititheessueoiwhathersosnestateshadstronger partisan
traditionsthanothers.Grofmanagreedhatthis wassoandthatIndiana hadh stronger partisan
traditionthanstatedike Oregonor California. Boehmthentried to getGrofmanto agreethat
stateswith stronger partisatraditionswould, over their politicahistories,exhibit narrower
partisanswingsthanstatesof a more independentoting tradition. Specifically,Boehmasked
whet h®&5ords-8 %0 rheagnbre accurate estimadé historicalpartisanswingin
Indiana tharGr o f i@ 806GsofmandemurrecandBoehmborein harder:

Q All right. Buti s it &factthatin modernhistorythe major partiehave
runin that55-45 band,or verycloseto it, andnever exceedeé or57

percent?
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A 1 believel u g gercestages higher tharthatband.l do not knowthe
numbersso Icannotcommentin anymore detail.

Q Anindividual candidate suchsSenatoilugar,maydothat.Butin
termsof party-linesstrengthhasit ever happenedo your knowledge?

A Again, | don'tknowwhatyou meanby party-line strength.

Q Well, whatever measurguwantto takeof normalpartyvoting
strengthHasit ever deviatednore tharfive or six percentag@oints, using
100asour benchmarkfrom the 50 percentmedian?

A Sincel havenot everdonea studyof benchline partyline strengthl
simplyc a rarfswerthat?

Theobviousmeasurefii c o mp et i t i theéndianahaugeauld e the
i os ci lofteaggregateEtatewide vote foap a r tapdidatesor electionto thatbody.
AppendixB (column7) showsthat,from 1970 to theime of thetrial, thelowestDemocratic
votewas44.4percent(in 1972)andthe highestwas54.7 percent(in 1974).To go back farther,
we coulduseD r e y Repoiter andClerk of Courtsraces 19541982,from anexhibit we
d i dhawe space discussThere we wouldind alow of 42.6 in 1972andahigh of 55.7 in
1974 matchingthe sameyearsasthoseof the aggregateotefor the Indiana houseThere
would beno basisfor callinganylegislative raceutsidethisr ange fcompetiti ve. o0

Buttherealflawin Gr o f nmaaatygigay not in howto bracketthe so-called
Afcompet i & whetket60-40,5%486,4 3,000votes,or+ 2,500voted becauseafter
all, Republicanstill wonthebulk of thoseracesregardles®f wherethe bracketsare®
Rather it layin definingii ¢ o mp e in termsoffhewomuchthelegislative candidateson
by, rather than intermsof what odds theandidate facety way of theunderlyingpartisan

characterof thedistrict. By Grofman'si 4® 0 0 d e thanumiberof thosedistrictsa
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Democrathasanevenchance of winnings thesame ashe numberof thosedistrictsa
Republicarhasanevenchanceof winning. This is not so Comparisorwith Table3.2 shows
thatCoxd with asupermajority, statewidepf 51.1percend carried17 ofthosedistrictsand
lost 33.0fthe39f 8 , 0 GidriotsCox carried13andlost 26.0fthe277 R , 5 @iddriots
Cox carried10 andlost 17.In aboutathird of thosedistrictsthe Republicarcandidatesvere
runninguphill, to onedegreeor anotherln abouttwo-thirds of thosedistrictsthe Democratic
candidatesvererunninguphill, to onedegreeor anotherWhen thel982legislative election
resultswerein, thenumberof districtswon by Democratic legislative candidatés,eachof the
three definitionatategoriesywasnearlyidenticalto thenumberof districtswon by Cox. Notthe
same districtan all casesbut inoverallresultthe Cox voteturnedout to bean excellent
predictor.

To saythatHD 26 (see Figur@.1)is afi s ehattouldhave gone either a §* 0
because Democr&tanleyJonesvonit with 53.0percentin 1982,while hisP a r tcandidates
for Auditor andClerk of Courtswere gettingt1.0and38.5percentjs toignorethe probabilityof
whatvotethe Democratic candidate woulzk gettingwere he/shaot Stanley JonesSimilarly,
to saythatHD 71 (see Figur®.1)is aii s e@hattouldhave gone eithex a yb&cause Republican
RichardWathenwon it with 55.6 percentn 1982,while hisP a r tcandidate$or Auditor and
Clerk of Courtswere getting38.2and39.2percentjs toignorethe probabilityof whatvotethe
Republicarcandidate woulde gettingwere he/shaot Richard Wathen®

It takestime andthoughtto detectthis sophistry,but Boehmhadno timeto prepare
himself for whatthis withessmight saybecausée hadbeenunableto deposenim.

B 0 e h tm@ themedealtwith theDreyere x h i supposedéynisleadingdepiction of

the seatsvotesrelationshipBoehmstartedn withtwofi s evad tse s 0 thatledls t i on s

nowhere Thenhedetourednto theissueof PR in thel982statesenate electiorsnddid not

returntoD r e yimpligd snischaracterizationf the seatsvotesrelationshipfor several minutes.
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Finally, he continuedwith four additionalquestionsn anattemptto correctlydefine thei b al | oo n
e f f e c t accomplishedittie butgave Grofmarmanopportunityto speakwith authority.

Here againB o e h faldreto deposéiisa d v e r witaasshaillseft him unpreparedto
discusgheballooneffectandthe cube law;andwith no rebuttalwitnessto point out theglaring
errorin howthese conceptsere appliedo theseatsvotesrelationshipof the 1982 Indiana
houseelectionsBoth the ballooneffectandthe cube law better descrilteeseats votes
relationshipjn atwo-partySMD electoralsystemthandoesthe straightline oneto-one ratio
implied by PR.As Grofmansays,if thegeographicatlistributionof supporterof the two parties
isisymmet r i c athedystentwve wauldekpeaiite seatsvotesgraphto approximate
thefi S 0 ofthis ExRibit Rshownin ourFigurel.1,rather tharthe 45° straightline included
in thisfigure to indicatePR.The Scurve showshat,if apartygetsjust over halfof thevote, it
will getconsiderablynore tharhalf of the seatgthe cube lavsays64.6perceniof the seatswith
55 percentof thevote).Converselyijf it getsjustunder halfof thevote,it will getconsiderably
lessthanhalf of the seatqthe cube lavsays35.4percentof theseatswith 45 percentof the
vote).

In the 1982IndianahouseelectionsRepublicangjot 48.36percentof thevoted a
minority votethat,accordingo theballooneffectandthe cube lawshouldresultin their getting
considerably lesthan48.36percentof theseat® specifically,45.1percentof them. Yet they
actuallygota 57 percentmajority of the seatsConverselyDemocratggot 51.64 percentof the
voted a majorityvotethat,accordingo theballooneffectandthe cube law, shouldresultin
their gettingconsiderablynore tharbl.64percentof theseat® specifically,54.9percentof
them.Yet theyactuallygota 43 perceniminority of the seatsRather thara tool for discrediting
Dr e yexhmibitssGr o f mravocétisnof theballooneffectandthe cube lavd andthe
accompanyingntroductionof Exhibit Rd was,actually,powerfulsupportforthep | ai nt i f f s o

caseT h e 0 g e odstriugphof sappdrterof thetwop ar t 1 edsfiditelynats
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Asymmetri cal . gueslidnbowmuchkohttseasgrmmetdwasdue to geography,
andhow muchwasdueto manipulation?

Thefourth majorthemeaboutwhich Boehmquestionedsrofmard sandwichedn
betweerthe questionsaboutseatsvotesrelationshipd wasevidenceof gerrymanderingf the
senate districtsThe dialogue werdsfollows:

Q € y osaidthatthis Exhibit3 1 € s h dhatthere wasio gerrymandering

in thesenateandyou took theaverage andaid,well, it came out onaverageso it

must beswell?

A No, whatl said® two things.First, thedifference betweethetwo sets of

Mr.Dr e yexhibitsareones e t & dmithetHe actualnumbersn theseraces

andtheotheris anhypotheticarace basedn theresultsthatwould have taken

placein thedistrictsin termsof thea u d i ¢omtestd satis thefirst key
difference.The secongboint isthatthereasod all thatl saidd andl believel can
paraphrase whatsaidcorrectlyd whatl saidwasthatthedata presentedlid not
presentprima facie case fagerrymandering.
Q Thatisfine, buttheyalsod o rsl@owthatthereis nogerrymandering
either?l meanthis exhibitisn'tsimplytheent i re pl ainti ffsdé case.
A | have never madestatemenstronger thathe datado not showa

prima facie case.

Q | thoughtyouwere concludinghere washo gerrymanderindgpasecon this
data,andyouc a rddthat.

A Onthebasisof thatdata,l cannotconclude muclof anything.

Q T h ad¢ordest.In fact,on thebasisof the6 8s2nate datgouc a ncéntlude
anythingbecause haléf thesenate seatsereup?
A Yes.Theonly conclusionl canmakeis aboutthe seatghatwere,in fact,

up.
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Q Soyouhaveto gobackandin orderto form aview on thesenatelook at
somethingpther thartheactual6 8r@sults?

A Yes,thoughwhatyouwouldlook atis potentiallyatissue.

Q Of courseAnd we have jusagreedhatthe statewide anonymoupeople
are abouaisgoodanindicator asve haven this stateof partystrength?

A If youare askingnehow | would projectthe 1984electionoutcomes,
havingpreviouslydisclaimedall ability asa seer,andif you are askingne, would
| usethemethodusedby Mr. Dreyerto lookatthes t at e maae,dhieanswerd s
IS no.

Q Whatwouldyoulook to?

A | wouldlook atacombinationof racesl would developalongrun
projectionequationl wouldlook, for example attheincumbencystatusof
individuals.l would look attheway particular individualglo, infact, differ from
partyaveragesln short,| would do somethinga lot fancier,but still probablynot

all thatmuchbetter tharcrystalballing, thanjn fact, Mr. Dreyer wasableto do.

Q Andif Mr. Dreyerw a s atténiptingto projectthe 1984electionatall, but
simplyto shownormalpatternvoting strengthin thatdistrict, somethinglike
whathedid is prettysensible™e is nottrying to predictanelectionatall. Heis
recognizinghere are individuatandidates.
A | 6mutpreparedo commentonwhatMr. Dreyerwasorw a s tying to
show,exceptinsofar aghe exhibitsspealkfor themselved®
When theother25 senate seatsameup for electionin 1984 theaggregateotefor 22
Democratic candidategas42.3percentof thetotal. Theywon sevenof thoseseatspr 28
percentThiswasnotfi ackseto perfectproportionalityasoneis ever goingog et Do ey er 6 s

Exhibit 39(our Table3.3)wasnotanattempttoi p r o jhesoctdomeof eitherthe 1982 orthe
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1984elections.Yet, if onelooksatit andsimply countsthe numberof districts carriedby Cox,
onegetsl3 ofthefi 1 9 8 2 0 addsevdnof thefitld 8 4 0 thdsame mnumletofglistricts
their senate candidatastuallywonin thoseelection® evenif not the same districtén four
casesNot too badasanindicatorof partisami v o tsit mg ngt h. 0o

One cannoéxpectan expertwitness hired by the defendantsn agerrymandecaseto
voluntarily sayanythingdamagingo hisclients.It is thejob of P| ai nt i ftdwgidg theou n s e |
whole truthout of him duringcrossexaminationConsideringhathelackedtheassebf having
beenableto deposehis witness,Boehmdid not-too-bada job. In retrospecthowever, the
Democratgnight have preparethemselvegor ananalysishatignoredthe partisan characteof
the25f p r e s iy edistddctsdy modifying Exhibit 39 todifferentiate betweerthe
Apr esi definotyiéadistictsdd asde did in Table3.3. Then,whenthey hadDreyer
offer it, theyshouldhave takerampletime andhammeredwayat thediffering partisan

characteoft h e andl@® &iistricts. Theymight have inoculatethemselvesgainst

the misleadinganalysighatfollowed andpreparedhe minds ofthejudgesfor it. But
hindsightis always20/20.

B o e h fiftld majorthemecenterecbn theMMDs. There wasanexchangen which he
attemptedo getGrofmanto concede thawiewedin isolationfrom therestof the state the

MMDs yieldedgrosslydisproportionate resulfsr Democratg3 out of 21, orl4 percentwith 46

percenif thevote)®

Thehourwaslate. After afew final questionghere wasomediscussiorof posttrial
briefing schedules.ThenAmerica'sfirst andonly trial of a partisangerrymanderingawsuit
adjourned.

Notes

!Davis v. Bandemedctoberl2 Trial Transcript:16-20.
21bid. 23-27.

3 Ibid. 31-70.

4 |bid. 58.

Slbid. 70-77.

6 Ibid 85.

" Op. Cit. Chapter3 Note 7.

8 Seeour reference to this technique in Note 12Xbfapter2.
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' Our examinatiorof the Republican an@arsonsenate plans, reportéd Table 7.4showsthat
statewidethe Republican plan sp®5 townships creating9 fragmentsCarsonsplit only 16 townships
creatingd2 fragmentsHowever,in Marion CountyCarsonsplit 8 townships creating3 fragments,
whereaghe Republican plan spliinly 6 townships creating8 fragments.

YThefi r i countieswereBoone,Hamilton,Hancock,Shelby,JohnsonMorgan,andHendrick® all of
themheavilyRepublican. Acomparisorof Figures2.4 and 2.2evealsthatthe 1972 plamttached parts
of three ofthemto Marion CountySDsand thathe 1982 plan attached partsfiog of them.Why the
factthatthe Republicans hgoerformedsuchii a t t a c in h9&2egitanizedtheir doingsoagainin
1982 escapes ult notime did theDemocratsmakethe seeminglyobviousargumenthatthe

fiB a n d o geeyanandlemwvassimply an update ofhe gerrymandeperpetrated bthe Republicans in
1972.Dreyerhad a chance tmakethis point, bufailed to do so.

18 Conversatiorof seniorauthorwith plaintiffs' assistantounsellohnB. Swarbrick,Jr., 30 January
1990.

% Davis v. Bandemedctoberl6 Trial Transcript:200-204.

bid 204-209.

218 F SingleMemberDistrictsRandomis NotE q u a | 55868inpRepresentation and Redistricting
Issues1980.BernardGrofmaned.LexingtonBooks.

21d. pg. 56.

%d. pg.56.

24 Davis v. BandemeDctoberl6 Trial Transcriptpp. 210-212citing Backstrometal, Op. cit. Chapter 3
Note 7 atpg. 1134.

%% |bid 217-219.

%5 Our count, fromTable 3.7, is 53However,our countis basediponD r e y arguablemethodology
(as are thenethodologie®f others)for determininghevote percentageand pluralities ofndividual
candidates iMMDs. If we exclude3-membeHD 49 fromour count, itbecomes50 and willagreewith
Gr o f mWesballdo that.

2" Octoberl6 Trial Transcript:219-222.

%% |bid 223.

#Ibid 225.0ur counton incumbenipairingsdiffers fromthesenumbers,but we shalldeferdiscussion of
this issue untiChapterl4.

OYpid 235241.

*|bid. 24.

*bid 244-247.

% Exceptthatif the 45-55 bracketis employed Table 3.7showsthereare 16f ¢ 0 mp e tadeg, with e 0
each partyinning eight.

% Davis v. BandemeDctober16 Trial Transcriptpg. 221 (quotedn Note 33).

% Wathenretired in 1990 and the succesRapublican candidaigot43.9 percent, losinthe seat.

¥ Davis v. BandemeDctoberl6 Trial Transcript pp248-251.

%"Ibid 218 (quotedn Note 31).

% bid 251-252.

66



Chapters

TheJudicialResolution

PostTrial Briefs
At the conclusionof thetrial the judgesandattorneysagreeduponan expeditedoosttrial
briefing scheduleThe filing deadline fothe 1984 electionswaslessthanfour monthsoff. If the
planswere struckdown,time wasneededo implementaremedy.
Pl ai nt iTfiaf Bi€f. Bdelnrsahdhis assistant€hristopher ScanloandJohn
Swarbrick filed a 26-page Postrial Brief on December 61983 inwhichtheyassertedhatthe
plansii di s ¢ r i mi InderaBemacta@asartliassin violation of the equalprotection
clauseof the FourteenttA me n d m e MheycitedJusticeSt e v en s & oginoonio ur r i ng
Karcherandquoted extensivelyfrom it concerninghis proposedtandardf proof for political
gerrymanderinglaims:first, plaintiffs mustii p r o vtbeeyhelbongtd apolitically salient
cl ass éwhos e diptebutpmisa.pgsbertainable. secondtheymustprove thaé
their...votinginfluence haveen adverselaffectedbythe challengedchemethird, [they] must
makea prima facie showinghat raisesarebuttable presumptiosfd i s cr i Mii nati on. 0
Evidenceosupportsuchia pr i ma f a c ibef tshheo wbtledigiiet c ou | d
configurati ons, Oféomeskablighagoliticald o d & ia a thepsogesdya n d
which the planwasadoptedIf Plaintiffs made sucla prima facie showinghe burdenwould
shift to theStateto demonstrate thats planwas,neverthelesgustifiedbyfil egi t i mat e
consi dearnadt/ioorn sfica d e q u & leteeiState apuldnotdb sothenthe Court
should void thelan. Unsurprisingly theattorneysconcludedhattheir case metll threeof
St e v e n s Asevdencdtheycitedinconsistentiseof MMDs, fragmentatiorof political

subdivisionspairingof Democraincumbentslack of district compactnesandthe partisan

procesof adoption®
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Theycitedfiguresfrom D r e y héstoricalstudyto showthatfi D e mo would hageto
obtainlandslide resultsf the order experiencetth 1958, 1964and1 9 7td gaincontrolof the
Houseof Representatived.heir Exhibit 41showedhatii a D e m wote approximatelyof 56
percentwould be necessarto win the controlling51stseatin theH o u ¢ la responséo
Gr of neatiguesfianony mous o0 theatarneyemphasizethattheirexhibits
were offerecbnlytome a s ur e t h e stréngtan treedistrictsandgeanonstratéhe built-
in biasof theplanin favorof R e p u b | *iln@ otrote theyook issuenvith Gr o f man 6 s
definitionof i 6 ¢ 0 mp e mriywheréneh@40-80s a n°gedattackedsr o f man 6 s
characterizatiof the outcomeof the 1982senate electiorssi p r o p orreeproensadnt ati ono
arguingthatwhile 13 ofthefi 1 9 8 2 tnighBbies D e mo coondyfive afthei 1 98 40 SDs
wereipr ed o nbiemeotcerlayt i ¢ . 0

Theattorneyseturnedo theissueof the MMDs thathadbeenthe focusof the original
complaint.Theyreiteratechow theuse of 3member HDsn Marion andAllen countieshad
st aoried @c k e d oinsdehavwaythataheysvereonly ableto elect3 out of21
representativeom thosecountie® eventhoughtheir candidategarneredt6.6percentof the
correspondingote.

Def e n d aTtiakBdief. Pvarsfiled a 39-page postrial brief in behalfof the
defendant®n Decembef3. It consistedf six sectionghefirst of which listedsevercriteria
Defendantsaidtheyfollowed in craftingthe plans.Of theseghemostnotable wagi | e a s t
changedp | amnwhichtheymeanttheir plansi a v o platiegtivo or more incumbents
the s a me é d ©° andpréservediMDs from the 1972planwheretheincumbentsnvolved
did not wantthemdividedinto SMDs.I+n the secondsectionof the brief Evansagaincitedthe
i p e r fPRresultdin the25 senate seatsp for electionin 1982andagainattackeddr ey er 6 s
analysisof the SDs,in termsof their underlyingpartisancharacterasanii a t t te aryptdlball

gaze witha crackedc r y st al . 0
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Evansthenproceededo makethe secondandthird of the manyspuriousseatsvotes
comparisonshatcharacterizedhis controversyWe think it usefulto summarizehevarious
seatsvotescomparisonginddo so inTable5.1. After listing six valid comparisonsnadeby
Democrats,and theimproperl1982senate comparisanadeby Grofman,we showthetwo
new comparisonsnadein this brief. Obviouslyconcernedy the 8.64 percentseatsvotes
discrepancyesultingfrom the1982 houselectionsEvanstriedto compareheDe mocr at s 0
43 percentseatswith the statewidevote percentage receivda their 1982Clerk of Courts
candidate Evangt9.2percent.

Thisreduceghediscrepancyo 6.2percent.Thenhegoesanother stepndcomparest
with the meanpercentagef all five Democrastatewide candidate48.9percent. This
reduceghe discrepancyo 5.9percent.

Towhateverextentit maybevalid to analyzeanydistrictingplan int o d @mwesican
electoratein termsof Democratvs-Republicarbias,theremust besomedefinition of what
constitutesi De mocr @RRe @ ud h d dsanosmallproblErh.Ong mightuseparty
registratiorfiguresbut, inIndiana,thatwould leave large numbers people unclassifiedne
might defineit in termsof who votedfor theP a r tegistavecandidatesBut whenonesuch
candidate runasfar aheadf hisp a r statedvisle tickeasDemocrat Stanleyones did itHD 26
in 1982 itwould beridiculousto call hisvotersthefi r e a | ¢  Drethsamperfactwerld the
mostsensible alternativis theonechoserby Dreyer:thevotein anfi a n 0 n yonoo, at lsast,
low profiled statewide racelhat,aswe shallsee,is alsothe choiceof Cranor/Crawley/Scheele
andBackstrom/Robins/ElleiGrofmanattackedhis choice butwhenpressedy Boehmhadno

better alternativéo suggest.

69



Table 5.1

BANDEMER: PROPER AND IMPROPER SEATS-VOTES COMPARISONS

Subject Improper Party Proper
of Object of Making Object of
Comparison Comparison Comparison Comparison
Democrat Aggregate statewide vote
House seats won by - Plaintiffs received by Democrat
Democrats in 1982 (43)(= (Trial Exhibit 31) candidates
43%) (51.64%)
Vote received by Democrat Dreyer and Democrat | Number of House Seats
auditor candidate Cox Plaintiffs carried by Cox in 1982
in 1982 (51.1%) - (Defendants' (44)(= 44%)
TrialExhibit 300)
Vote received by Democrat Dreyer and Democrat Number of Senate
auditor candidate Cox Plaintiffs Districts carried by Cox in
in 1982 (51.1%) - (Dreyer Deposition 1982
Exhibit 030) (22)(= 44%)
Mean vote received by
Democrat auditor & Clerk of Dreyer and Democrat | Number of House Seats
Courts candtes. (Cox-Evans) Plaintiffs carried by Cox-Evans in
in 1982 (50.15%) - (Dreyer Deposition 1982
Exhibit 019-020) (38)(= 38%)
Mean vote received by
Democrat auditor & clerk of Dreyer and Democrat Number of Senate
courts candtes. (Cox-Evans) Plaintiffs Districts carried by Cox-
in 1982 (50.15%) - (Trial Exhibit 39) Evans in 1982
(20)(= 40%)

Vote received by Democrat Number of House Seats
court reporter candidate Dreyer and Democrat carried by Neuhauser
Neuhauser - Plaintiffs in 1976
in 1976 (49.0%) (Trial Exhibit 41) (32)(= 32%)

Aggregate vote

Senate districts/seats won by
Democrats in 1982 (13)
(=52%)

received by Democrat
candidates in the 25
districts up for election
in 1982 (53.1%)

Grofman, Evans, and
Defendants

NONE POSSIBLE

Vote received by Democrat
Clerk of Courts candte. Evans
in 1982 (49.2%)

House seats won by
Democrats in 1982
(43)(= 43%)

Evans & Defendants
(Post-trial brief,
pg. 14)

Number of House Seats
carried by Evans in 1982
(35)(= 35%)

Mean vote received by all 5
Democrat statewide candidates
in 1982 (48.9%)

House seats won by
Democrats in 1982

Evans & Defendants
(Post-trial brief,

Number of House Seats
carried by the mean vote
of these 5 candidates in

(43)(= 43%) pg. 14) 1982
(7)(=7%)
Mean vote recv'd by Demo. Number of House Seats
auditor ('82), clerk of courts House seats won by carried by the mean vote
('82), & rptr. of courts ('80) Democrats in 1982 Judge Pell of these 3 candidates

candtes. (Cox-Evans-Senegal)
(47.8%)

(43)(= 43%)

(?)(=7%)
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Givensomeplausible measuref underlyingmajorpartypreferencepartisarbiasin a
districtingplan(orfi g e r r y ma lmecomesimatgroofdistributionof ap a r supporers.
Efficient distributiontilts theplayingfield inap a r fayoisefficientdistributiord as
exemplifiedby overconcentratioranddispersiorof its supporter8 tilts thefield againsthe
party. The commorsense wajo applythe measureregardles®f what statewide races
employedasthe measureistoc o mp ar e t hveteswitkits& 8 e dftacgtual o
legislative electiomesultsare themeasurethenfor theIndiana Housén 1982, theelevant
comparisons 43percentseatsversusbl.64percentvotes.If the Cox voteis themeasurethe
relevantcomparisoris 44perceniof the seatscarried by Coxversushis 51.1percentof the
voted notthe43 percenif theseatsvon by Democratic candidatel.the CoxEvansmean
voteis themeasuretherelevantcomparisons 38 percentof theseatscarried by CoxEvans
versugtheir50.15percentof thevoted notthe43 percentof theseatsvon by Democratic
candidatesThese are alternatiweaysof quantifyingthe inefficient distributionof
iDemocr atd andthewndigate ®emocratsuffer an8-12 percenfpartisan
disadvantag® buttheyareinternally consistentEvansmaylegitimatelychoose another
racé or combinatiorof race® ashis measureso longasheappliesit consistently

But Evanswasright in assertinghateven8-14 percentseatsvotesdiscrepanciedo
fi n @tove partisaig e r r y ma MhlegproverthgDemocratsufferedfrom adistributional
inefficiency. Theydo notprove thathei di st r i b af f oesdtéednom Republican
manipulation And here Evanéelpedhis caseby attachingi E x hB . lixhibit B wasderived
from Dreyerexhibitsdepictingthe distributionof partisansupportin MarionC o u n 739 6 s
precinctsandrevealedhat25 percentof thec o u nft yedrso ¢ r a tisonly 7.6@escend e d

of its precinctsOntheother hand92%ofthec o u nft Redpu b | i ¢ @nr8&percentod s i d e d

its precincts These statisticaere convincingevidence thaMarion CountyDemocrats

71



sufferedfrom inefficientdistributiord a distributionnot resultingfrom Republican
i ger r y maohpdeeinctlinesg o
Pl ai nt iTfiaf Refdly BRebBoe¢hm,ScanlonandSwarbrickfiled their rejoinder
on Januarnyp, 1984.The mainbodyof this 17-page documerdlaimedt h ei r ofapr oo f
partisan gerrymandestandsu n r e b Ut briefly affirntedthatthefirst componenof
St e v e n s 0of prdofahaddeanmet: Indiana Democrataerea salientclasswhose
geographic distributiohad beenascertainety the Republicarmapmakers.Turningthento
the Senatethebrief forcefully statedwhatwe have beerayingthroughouour commentary:
the 1982senate electioresultsdo notd e monst r at e Apr op ohirteénofnal o
theseataup for electionii we r e swaandlybrenarginallyD e mo ¢ r ExHibit 89suggested
this, andthe 1982electionsconfirmed it. Exhibit 39suggestshatonly 7 of the seatsup for
electionin 1984a r e A D e nikxhibit 3D doesoot poedictthe outcomeof anyparticular
race,butii s h ¢helikelihood of results statewide...anthebiasof theplano v e r 1a1982. 0
two Democratavonin i R e p u b Histrictsandéwvo Republicansvoninii De mocr at i ¢ 0
districts.in T lordy meaningfulwayto look ataplanis intermsof its overallstaewide
effect...the...mapverwhelminglyfavorsRepublicansandhandicap® e mo ¢ fat s . 0
Turningto theHouse the attorneysassertedhatii iistdifficult to draw meaningful
conclusionsegardinghefairnessof legislative districtdrom...a particulaelectionin a
par t i c ul'aTheywbulshavedorehettedhadheyrealizedwhatcameto us in the
precedingchaptertheDe f end ant f chanfpien ii tt indermsof ledjislativer i c t
electionresultswasbogus.Theyattackedhefi ¢ 0 mp ag@ u in c& ebissayingitavas
idisr eg a thardaduretd providet anyquantitative measuremeoit the compactnesef
theseor anyother districtan anyof the planshurtthem.We shall,in Chapter7, provide such

measuremeniandtherebyresolve these competimgaims.
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Finally, theyattackedhefi | echasmigedp | a n 0 doyagainarguingihatthe MMDs
intheRe pub | i c dfferedironptie ®IMBs employedpriorto 1972.As we observedh
Note 19 toChapted, all thefussover whethethisii g u i d e | beingéoliowed missedthe
point: theplaintiffs shouldhave beemrguingthatthiswasnotd e gi t i mat edecdéiugeui del i n

the1972planswerealsoRepublicargerrymanders.

TheTrial C o u rOpidias, Order andDissent

NearlyelevenmonthspassedThe 1984electionsbroughtthe secondReagariandslide
and the1982Democratic gaingvaporatedT he aggregatetatewidevotefor Democratic
candidatesfor the Indianahousedroppedrom 51.64percentio 44.40percent(see AppendiB)
andthe Democratdost four seatsputtingthembackto 39.In the Senate thewon sevenof the
25 seatsup for election preciselythenumber impliedoyD r e y Exhilit 89.Not thesame
districtsin two casesbut thesamenumberof districts.On Decembe 3 theCourtissuedts
opinion.For thefirst andonlytimein U.S. historyafederalcourthadstruckdowna districting
planon groundsof partisangerrymandering.

The judgesplit overthe Bandemeclaimswith NolandandBrooksruling for the

Democraplaintiffs andPell filing a dissenisupportinghe Republicardefendants? Their

opinionrevealedhatthe Courtmajorityhadboughtthep | ai nt i f f sé ar gument :
AThe ave preseatedoluminousstatisticaldata andarguethefigures support
their position in thidawsuit. This Courtdoesnot wish to choose whichstatisticianis
more credibleor lesscredible.Insteadthe Courtrefersto somebasic statistical
foundationsvhich appear credible aneliablein making determinationgboutthe
impactof the...planon Democratic candidateslost significantis...thatin 1982
Democratic candidatder the Indianahouseearnedb1.9percentof all votes

cast...Howevemnly43Democratsve r e e | & posséldthisdlisparityis explained
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by the Republicandielding better candidates...The Coustould readilyconcedehis
possibility, but thedisparity betweerthe percentage of votendnumberof seatsvon
is...asignalthat Democratsnayhave beemnfairlyd i sadvafft aged. . . o
P e | Diséest.In hisdissentPellnotedthati t he Supr eme ddrassed . . . nev e
directlythejusticiability of a political gerrymandering | a i msaidhe dichndtreachthat
constitutionalquestiorbecausdebelievedh t hatsof this casedo notdemonstrate political
g er r y mahedtatedheplaintiffs hadfailed to prove thathe planhasdilutedtheir voting
strengthasD e mo ¢ ° Bdlasd/Beookshadfi e mp h a swo ruedrichEomparisonso
provevoted i | u thée5d.84percentvotesto-43 percentseatdiscrepancyn thehouseandthe
53.1percentvotesto-52 percentseatdiscrepancyn theSenatePell did not thinkthese figures
signaledvotedilution. First, he quotedthe Backstrompassage citeith Stevensconcurrencethe
def end a-mdl miéf, aquote P2 ofthis chapterto argue thathese discrepanciesayii b e
theresultof naturala d v a nt a g e moceededd grosslymesapplyBa c k st r omé s
methodologyWe shalldiscusghe correctapplicationof thatmethodologyn Chapterl0. Forthe
presentwe describenly whatPell did. He correctlyselectech n i a of eevesiagtatewide
partisarracedromrecente | e c ttoiamive atai b avetiag strengthof the Democrats
st at e wosdracesere dneshathadalsobeenemployedoy Dreyer:

ContestandYear Democratic Percentf Total Vote Demo.Percentof Major-

Party Vote

Auditor of State, 1982 5 5
N 1

Clerk of Courts,1982 4 4
Q (o)

Reporterof Courts, 4 4

1980 3 3

Average. .......... 4 47.8" 4
7 8
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What heshouldthenhavedonewasto calculatethe averageof these three statewide races
in eachof thep | a#v BIBsand 50SDs,andcountup thenumberof thosedistrictsin which
i D e mo cweeein amajority. Hadhedoneso hewould have foundhemto bea majorityin
about30-32 HDs, andin 1517 SDS proportiondfar shortoft hei r 4 6fthB o0 per cent
statewide vote.

Instead Pell finishedhis analysisby makinganapples/orangesomparisorof his i 4 6 . 8 0
percenti b avetiags t r e n g thé¥dpensentdf eatshe Democratavonin 1982 (when
their statewiderote wasover 50percent) notingthatthis 3.8(actually,4.8) percent deficiency
wasnot horrendousThenhe made arevenmore farfetchedcomparisorof hisii 4 6 .wiBhdhe
52 percentof the senate seatson by the Democratsn 1982 indicatinga 5.2 (actually, 4.2)
percentadvantage for the Democrats! The foregangnterfeitseatsvotescomparisonshave

beenaddedo Table5.1 (rows10and11).

TheAppeal

The DemocratBadwon atemporaryictory, butP e | dis€estiaid the foundationfor
their eventuatlefeatOn Januarnil6, 1985 thdRepublicangappealedhedecisionto theU.S.
Supreme CourfThe casefor thefirst time, receivednationalattentionandas1985progressed,
other partiefrom geographicallyandideologicallydisparate quartejsinedthe struggle We
shall continueto focusupon theargumentismadeby the primarylitigantsthemselvesasfound
in their pleadingsWe beginwith thep | a i motiorf tdafirin.

Motion to Affirm. Boehm/Scanlon/Swarbridired thefirst salvoin theform of a21-page
brief thatwasshorton legalargumentandfocusedmostlyon recitingthe evidence thepad
earlier profferedlt repeatedhe statemenfrom their PostTrial Brief thatfi t Hlet most
Democratic House distrist a s é percénishyof theamounmeededo unseathema j o FPi t y . 0
It maintainedhatthe Courtii h borsg statedthatanapportionmenplanthatinvidiously

discriminatesagainsta political groupviolatestheequalprotectionc | a u s epringipleThada t
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first beenstatedn Fortsonv. Dorsey® andhadbeenreiteratedn six subsequerupreme Court
cases’

Theattorneyseviewedthe evidenceof discriminatoryintent(quotingagainfrom the
DaileyandBosma depositions) aredfect. The51.9percentvotesto-43 percenthouseseats
discrepancyvasrestatedThentheyattackedhefi s u p e @ f a ic iofthe sesabeplarhased
upon thel982electionresults sayingtheii a n a $uffessirom afatal fundamentaflawd it
consideronly half of thes t o Theypaintedoutthatii a snhajorgytoftthe statewidevote
againi n  1wo8ldlikely give the Democratonly sevenof theother25 seats! Theycalled
attentionto theerrorinJ u d g e 3-Ree laverage thate citedin Note 18 andquarreledwith
his useof percentof-total votefiguresthatwe calledattentionto in Note17. Theysaidhis
imet hoidasoftaweyd 0 b & averagsdei n o ryneaaMthoail Re p u lyleiac a
leavingoutanyii D e mo ¢y re aaBut h@rethe attorneyamissedhe point. Includinga
i D e mo ¢y reatrtiieaverage woulahot have madéhe comparisorvalid. Their methodology
wasalsoflawed: aswe saidin ourdiscussiorof P e | dissestjts grosserror layin comparing
the statewidevotein onerace (or combinationf races)o thenumberof seatscarriedin another
raced rather tharto thenumberof seatscarriedby the statewide candidate(s) therace(s)
employedasthe measure.

Brief of Appellants As the case wenbeforethe Supreme Courthe Republicartrial
courtdefendantbecame the Appellantsxdthe Democratic triakcourtplaintiffs becamehe
AppelleesBandemer. DavisbecameDavisv. BandemerThe ballwasin thecourtof the
appellantaandtheyrespondeavith a41-page brief thatontainedsomesoundiegalreasoning
andmore deceptive electigstatisticsIn fact, deceptive statisticaresolargea part of the
Appel | ant repdybriefsthahtrensamdemof this sectionwill focuson this topicand
foregocommenton theother mattersliscussedn these document3here aresix deceptive

statisticsthefirst four are presenteid theBrief.
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Thefirst deceptive statistivas:fi | the 1982election,following reapportionmenthere
wasanincreaseof three Democratis the State Senate argik Democratsn thelndiana
H o u $?&vansdid notmentionwhatwe notedatthe endof Chapter2: thestatewideaggregate
votefor Democratichousecandidatefiadtakenanupwardswingof 5.12percentfrom 46.52
percentin 1980 to 51.64¢ercentin 1982.In addition,hed i dmegtibnwhatwe alsonotedin
Chapter2 aboutthe previous(1972)houseplan: this planhadalsobeena Republicarplanfrom
whichit couldbeassumedhe Partyhadwrungwhatpartisanadvantagét could.If the 1972plan
hadbeenimpartiallydrawn,andthe 1982planhadbeena Republicargerrymanderpnemight
expectthatwhateverseatshe Democratgainedasaresultof a+ 5.12percenf avor abl e A swi
would be erasedy gerrymanderingThereforea Democratic gairof six seatsvould supporta
conclusiorthatthe 1982planw a s gefryimandereddowever if the precedingplanhad
containedaroughlycomparable biashenonecouldexpecta+ 5.12percentswingto give the
Democratsa six-seatgainundera successor plamaintainingthatsame biasThisis what
actuallyhappened.

Theseconddeceptive statistimvolved a matterconsiderablynorecomplex: the
definitionof i ¢ 0o mp e printmiav @ | @ a lIntour dritigeeofrthie @rofraantestimonyin
Chapter4, we statedhatii t h eflaw i [hid] analysiday not in howto bracketthe so-called
6competiti ve 6defmiagd € ® énp it terinsofhavinuchthelegislative
candidatesvon by, rather than intermsof what odds theandidate facethy way of the
underlyingpartisancharacterof thedistrict.0 Without acknowledginghathe accepteaur
critique (written25 yearslater!) Evansiow definedfi ¢ o mp e in tertnsoftte® e mocr at s o
4550 b armaskusddt, hei r fianony mo asshemesasureftpatisande r aces
characterForthesenaté usingD r e yreimh&rsfrom Trial Exhibit 39(our Table3.3)0 Evans

countedl3i s af e 0 De mandlBfad 0 mp e teiatvheh, € theywsor al of,svould

give thema majority of 31 seats’
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Thatwasgettingcloserto thetruth, but it still fell short.As we notedn our critique of

Grofman thefactthatadistrictfalls withinafi c o mp et i t i wetmeameither gaetyhas 0 e s

thesame chancef winningit. By thedefinition we establishin AppendixC, themarginal(=

icompet it iforthednpiand legsslatlras 44.4 to 53.9But a Democraic candidate has

afar better chancef winningin adistrict wherethe Cox votewas55 percenthanhe/she doem
adistrictwhereit was45 percentin Chapterl0 we showhow onecanfigure the probabilityof a
p ar wignthgadistrictbasedupon afi p o | i h d eéervidfrom racessimilarto theones
Dreyerused.Thatmethodologywould indicatethe Democrat'chance®f winningthefi 5 5
p er c e n tweredomsethingn ticeorderof 80 percentwhereasn thel 4fber cent 0
his/herchancesre moreon theorderof 20 percent.Thereforethedistribution of districtswithin
thefi c o mp et i tisivaryémportana n g e
Figure5.1depictsthe seatsvotesrelationshipfor the Indiana senatby meansof a
frequencydistribution,ori h i @ tmoA@ shalldiscusshistogramsn greater deptin Chapter
8, buthere wesimplysaythatthis device givesus asimplepictorial representationf how

skeweda districting plan maybein termsof its overall partisancharacterUsingthe data from

Dr e yExhibit 89we notethatthere areindeed13fis af e 0 De mo dMealdoriote d i

there arel9 safe Republican districdissothe Republicandaveabuilt-in advantagef six seats,
evenif the 18 competitive districtare all of thesamepartisancharacter.Whenwe look atthe
competitive districtsin themiddle,we see thatheyarenot of the same partisaoharacter.
Elevenof themleanRepublicansevenof themleanDemocraticWe couldexpectthatin ayear
whenthe statewidevote for Democratic senate candidate$0percenthe partywould win

only the sevencompetitive seatthatleanDemocratic, bringingheir totalseatso 233 five
shortof anevensplit. To win all 18 competitive seat@makingtheir total31) theywould have
to geta statewidevoteof 55 percend somethingheyd i dquite &ttain,evenin their peak

(A Wat e rygaaof 167,
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12+ Figure 6.1

E Indiana Senate
105 1982 Republican Plan
" 7 Democratic Statewide vote = §0.15%
T 30
5: 20 Class Interval = 2.6%

(Data from Table 3.3)
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1982 Mean Vote for Demooratic Candidates for
State Auditor and Clerk of Courts (Cox-Evans), %

Now | etds consi der the dam franid ru e yedepositesntexhibitd®17-018 Us i
(Defendant sdé Triianl TeExohieb i3t. 23 0 OE)v agnisv espatsand 3@ 2 8
Acompetitiveo sZ%lakigaure5.7weagaiadepia thessituationith a Bistogram.

There are, indeed, 28 safe Democratic seats. There are also 33 safe Remdatsandiating, as

above, a buitin Republican advantage of five seats. When we examin@®heompetitive seats we

again note a 28-16 Republican advantage in the whgylean. Butt h at i s n étdry.Irntthee wh
senate histogram we were usmgote in whth the statewidedivision was verylose to 5660. Here

we are usin@ vote in which the Democrats have additional 1.09 percent, and this difference leads

to an under est i maRepuldican mafn thiskkied ofanalgsisoheshagta have an

even division of the statewide majopartyvote. Here isvhy.

Consider Figur®.3.Here we have takeb r e y aompilagionof the Cox votefrom

Table3.2andadded3.6 percento theD e mo ¢ votein éashdistrict® (thatwasthereault of a
51.09percentstatewide voteo approximatehesituationin 1974whenthe Partyachievedts

historicalii p e a k ®4.Aperderg\We seetheentire histogranshift to theright, with the
Democratsiowwinning 59 seats’ If weusethefi 455 0 d e fvé sed theie a9 ,

icompet i di6oféehemlearengRepublicarand23 ofthemleaningDemocraticlf we

think for amomentwe realizetheformerl6arenotii c o mp e t i atallvbatéafes e at s
Republicanseatsthat have survivedthe maximumDe mocr at i ¢ fis W3arteghed The

79



marginally Republicancompetitive seatswhich fell underthe Democratic onslaughiBy the
same tokenFigure 5.2 is labeling as Republicadeaning districts somethat are actuallysafe

Republcan.

Figure 5.2
indiana House

' i 1982 Republican Plan
14 : Democratic Statewide vote = 51,09%

:g 12+ Ciass Interval = 2.5%
5 . % {Data from Table 3.2)
8104
Q =
g, w
E
=3
Z 4
4_ 5
2 {33)

PR T W A iy L Ak P S N | ‘Il‘ll

20 25 30 35 40 45 50 55 80 € 70 7/ 80 85 80 95
1982 Yoate for Damocratic Candidate for State Auditor {Cox), %

Togett he true picture of fAcompetitiveo fedbmst ri
the Democratic vote in each district in Figure 5.2 to approximate an even splitstateeide vote.

When we do this wgetFigure 5.4, which tells us there are 27 safe Democsatcat s, 33 A cor
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